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Tém tit:

Nha nude kién tao phat trién 12 mé hinh nha nudc can thiép hiéu qua vao
phat trién kinh té ciia qudc gia thong qua cac chinh sach kinh té. M6 hinh
nay di thu dugc thanh céng & cac nude Pong A va mot s qudc gia khac
trude ddy. Nhung mudn ap dung mo hinh nay vao Viét Nam hién nay thi
can phai can nhic k§. Bai viét phan tich, binh luan vé van dé nay.

Abstract:

The tectonic government for developments is a model of governmental
administration that intervenes effectively in the economic developments
through its economic policies. It was a successful modern in East Asia and
other countries. However, under Vietnam’s context, it is required mature
reviews and considerations of several aspects to apply this modern. This
article provides analysis, discussions of the mentioned-above matters.

1. M6 hinh Chinh phi kién tao phat trién
12 mot mo6 hinh khong méi

Ngay 28/12/2016, tai Hoi nghi truc
tuyén véi cac dia phuong trién khai nhiém
vu ké hoach kinh té - xa hoi va ngan sach
nha nudc nidm 2017, Thi tuéng Nguyén
Xuan Phac néu rd: Chinh phu dang hudng
dén xay dung mot Chinh phu kién tao phuc
vu nhan dan'. “Chinh phii kién tao” tuy 1a
mot thuat ngit khong con xa la véi thé gidi,
nhung lai 1a méi ¢ Viét Nam.

“Chinh phu kién tao” 1a mot chinh phu
duoc to chure va hoat dong trén tinh than xay
dung, tao ra mot moi truong cho moi chu thé
c6 co hoi tim kiém va thyc hién muu cau
hanh phtic ciia minh ma khong truc tiép lam
tat ca moi viéc cho ngudi dan. O My, chiing
ta thuong thdy, trong cac ban bao cdo hang
nam cua Chinh pha déu 6 myuc mdi nam tao
ra dugc bao nhiéu viéc 1am. Pay 1a mot biéu
hién cho viéc Chinh pht ctia ho kién tao su
phat trién. Chinh phu khong ty lam moi thir

1 Hoi nghi truc tuyén v6i cac dia phuong trién khai nhiém vu ké hoach kinh té - xa hoi va ngan sach nha nudc nim

2017, ngay 28/12/2016.
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cho nguoi dan, ma chi tao ra moéi truong,
chu yéu 13 méi truong phép 1y, & moi ngudi
dan chu dong sang tao va lam cho minh
hanh phuc hon. Cach day gan 200 nam,
trong tic pham Ban vé tu do (1859), J. S
Mill di chi ra rang, cho du c6 két qua nhu
nhau, nhung mot thir do nguoi khéac 1am cho
minh va mot thir do chinh minh ty lam ra,
thi - v&i tu cach 1 con ngudi - ngudi ta van
thich va tu hao vdi cai cua minh lam ra hon.

Khai niém “Chinh phu kién tao”
thuong di do1 vdi sy “liém chinh”, “minh
bach” va “trong sdng” cua chinh phu. B¢ la
mot chinh phu trong sach va chiu trach
nhiém giai trinh truée Qudc hoi va trude
nhan dan. Nhirng tinh chat d6 cia Chinh phu
thuong gin lién hiru co v6i nhau. Khong
liém chinh, minh bach... khong thé co
Chinh phi kién tao.

Chinh pht kién tao phat trién 1a Chinh
phu tao diéu kién cho moi su phat trién.
Chinh phu khong lam thay dan, ma tao
khuon kho thé ché va moi diéu kién can thiét
khac dé timg ngudi dan co thé dé dang lao
dong, 1am an, c6 thé vuon 1én thuc hién cac
udc mo, hoai bao cia minh. Khi ngudi dan
c6 diéu kién dé muu cau hanh phiic, thyuc
hién moi wéc mo, cling nhu c6 nang luc lam
chu cudc sdng, phat trlen kinh té, c6 ning
luc xay dung cudc song tbt dep thi do 1a su
phat trién. Sy phat trién d6 1a quan trong
nhét, thyc chat nht va bén viing nhat2.

“Chinh phu kién tao” & ddy dugc dung
0 nghia rong cho ca by may nha nudc,
nhung trong d6 c6 Chinh pht bao gébm Thu
tudng va cac BY truong thanh vién Chinh
phu 13 trung tdm. Nguoi dimg dau Chinh
phu va cac thanh vién cua Chinh phu phai
thudc tang 16p tinh hoa, c6 hoc thirc va phai
c6 b may cong chirc trung thanh, cé chuyén
mon nghiép vu. Trong s6 nhing dic trung

ctia m6 hinh nha nuéc nay, C. Johnson nhin
manh to1 sy uu tién vao trong tdm cua cac
nha hoach dinh chinh sach. Do 1a viéc cac
nha lanh dao qubc gia wu tién tuyét dbi cho
tang truong kinh té mot cach ving chic. Su
doan két cua tang 16p tinh hoa xoay quanh
muc tiéu nay lam co sé cho mot su can thi€p
dic biét cua nha nudc vao nén kinh té3.

Tai Hoi thao ban vé Chinh phu kién
tao do Thoi bao Kinh té Viét Nam t6 chire
dau nam 2017, 6ng V3 Tri Thanh cho rang:
Khai niém kién tao khong méi, nhung bay
gio duoc nhan manh nhiéu hon. Néu hiéu
kién tao la tao moi truong thuan loi nhét cho
doanh nghiép va ngudi dan tir khoi sy dén
lam an thuan loi, thi c6 18 chua day du. Noi
ham kién tao co thé c6 ti bon chiéu canh.
Pau tién, Chinh phi kién tao thi ban than
phai du nang lyc, di minh bach, du kha nang
giai trinh. Thur hai, 1a c6 du kha néng tao ra
tam nhin t6t va chinh séch tt. Chinh sach tot
bao gém tu tu duy, tam nhin, thiét ké, thuc
thi va nhu vay, phai rat chuyén nghiép “Viét
Nam néi vé y tuong thi nhiéu nhung thiét ké
chua chuyén nghi¢p”. Thir ba, mdt Chinh
phu kién tao 1a Chinh phu twong tac than
thién vo1 xa hoi, nguoi dan, véi thi truong va
doanh nghi¢p, voi sy minh bach va trach
nhiém giai trinh. Thir fu, Chinh phu kién tao
14 biét tao ra va chia sé su phat trién*.

Chinh phii kién tao phat trién 1a mo
hinh nha nuéc nam & giita mo hinh nha
nude diéu tiét, theo chil nghia tan ty do va
mo hinh nha nuée ké hoach hoa tap trung,
theo md hinh X6-viét. Nha nuéc khong lam
thay thi truong ma chu dong can thiép vao
thi truong dé thic day phat trién cong
nghiép va tang cudng sirc manh canh tranh
cua quoc gia trén tru’orng quoc te phat trlen
va ting truong kinh t& 1a muc tiéu tbi
thuong.

2 Xem Nguyén Si Diing, “Chinh phu kién tao khong lam thay dén ma gitp dan muwu ciu hanh phiic”, VOV ngay

23/9/2016.

3 Chalmers Johnson, “MITI and the Japanese Miracle: The Growth of Industrial Policy”, 1925-1975, p. 18-19.
4 Toadam “Kinh té 2017 va sinh khi méi tir Chinh phit kién tao”, Thoi bao Kinh té Viét Nam 12/1/2017.
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2. Phai 1am gi dé Chinh phi tré thanh
Chinh phii kién tao phat trién

Trude tién la Chinh phu khong tham
gia vao cong viéc kinh doanh, tirc 1a “khong
vira 1a ngudi dé bong vira 1a ngudi thoi coi”.
Do vay, can phai loai bo tinh trang céc
doanh nghiép truc thudc cac co quan nha
nudc, cac cong ty truc thudc cac bo. Trong
trrong hop con su truc thude nay thi khong
thé c6 su cong bang giita cac chu thé kinh
doanh. Pa tir lau ching ta dua ra chu truong
bo B chu quan, nhung cho dén nay, viéc
thue hién chu truong nay van khong tién
trién dugc bao nhiéu. Cac BO va co quan
ngang Bo ciing nhu cac co quan ban nganh
clia trung wong déu khong mudn bo cac tong
cong ty, cong ty, cuc, tong cuc truc thude,
nguoc lai cac tong cong ty, cac cong ty, cuc,
roi tong cuc déu mudn tryc thudc cac B,
ban nganh trung wong dé duoc hudong mot
su bao tro nhat dinh. C6 phan hoa ciing 1a
mot chu truong ding dé cac doanh nghiép
binh dang voi nhau trong hoat dong, nhung
viéc nay ciing duoc tién hanh mét cach rat
cham chap. Cic co quan, cac to chic ctr tang
tang 16p 16p truc thudc 1an nhau. Nép song
va 1am viéc theo co ché bao cip, tap trung
anh huoéng rat 16m, lam méo mo thi truong,
dan téi tinh trang canh tranh khong lanh
manh gitta cac chu thé, va loi ich nhém c6
diéu kién sinh s6i nay né.

bé c6 duge mot chinh phu kién tao va
liém chinh thi phai bat dau bang viéc: Chinh
phu, cac co ciu td chic ctia Chinh phi ciing
cac co cAu khac ctia bd may nha nudc phai
1am nhirng phan viéc dang chic ning cua
minh, ttrc 1a thyc thi nhitng nhiém vu, quyén
han da dugc Hién phap va luat quy dinh.
Chinh phu phai biét phan tich va hoach dinh
chinh sach qudc gia. Pua cac chinh sach d6
vao trong phap luat chtra dung nhirng khuén
kho thé ché can thiét dé cho cong viéc lam
in ctia ngudi dan ngay mot dé dang hon.
Quan trong nhat & day 1a quyén ty do kinh
doanh, quyén tu do tai san phai dugc bao
dam; su minh bach phai dugc ting cuong;
cac cam két hop dong phai dugc ton trong;
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cac tranh chip phai duoc giai quyét nhanh
chong va hiéu qua; co ché canh tranh lanh
manh trong hoat dong kinh té ciing nhu moi
hoat dong khéc, pha1 dugc bao dam.

Mic du nén kinh té nuéc ta di chuyén
sang co ché thi truong nhung cung cach lam
viéc van con nhleu diéu quen theo tu duy cu,
anh huong rat 16n dén chu truong kién tao

va liém chinh cta Chinh phu. Trong mot nén
kinh té thi trudng, can phai giam bét su can
thiép cua cac BO va co quan ngang bo dé
tang tinh chu dong cho nguoi dan va cac
doanh nghiép. Moi chu thé kinh doanh chi
can tuan thu theo luat do Qudc hoi ban hanh.
Trong cac truong hop phai tuan thu theo van
ban cta cac co quan cua Chinh phu thi van
ban d6 phai duoc su cho phép ctia Qudc hoi,
duoc ghi rd trong luat. Tranh tinh trang nhu
Luat Doanh nghiép va Luat Pau tu da duoc
ban hanh, da di vao doi song méi nhung
viéc x6a bo céac diéu kién kinh doanh ghi
trong cac van ban dudi luét lai dién ra rat
cham, khong hiéu qua.

Viéc trién khai xdy dung Chinh phu
kién tao va liém chinh vé co ban phai dugc
tién hanh bt dau tir trung wong, tir Qudc hoi
cho dén Chinh phu (bao gém ca Thu tuéng
va cac bo trudng), bang cac chu truong,
chinh sach chtra dung trong cac van ban luat
ciia Quéc hdi va van ban dudi luat cua
Chinh pht. Nhung chu thé thyc hién truc
tiép thi lai chu yéu ¢ dia phuong, nhét 1a cac
quan, huyén, cdc ban, nganh & co sd, noi
tryc tiép voi nguoi dan. Trong moi trudng
hop, nguoi dan phai biét quyén ciia minh 1a
gi, phai yéu cau ai, cdp nao dam bao cho
viéc thuc hién. Vi vay, van dé tuyén truyén
chii truong xay dung Chinh phu kién tao va
liém chinh trén cac phuong tién thong tin dai
ching 14 rat can thiét,

Thu tudng Nguyen Xuan Phuc tung
nhan manh, xét dén clng, ting truong kinh
té 1a cong viéc cua nguodi dan va doanh
nghiép; nhiém vu ctia Chinh phu va céc dia
phuong 14 tao tién dé dé ngudi dan, doanh
nghi€p tao ra su tang trudng. Pay cling
chinh 14 ban chat cua Chinh phu kién tao.
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Chinh pht diy manh, phat huy tiém nang
tang truong qua cac giai phap khong ton
nhiéu tién bac nhu cai thién méi truong dau
tu kinh doanh, néng cao nang lyc canh tranh
qudc gia; wu tién tap trung xur Iy cac “diém
nghén” dé tai co cau kinh té mot cach thyc
chat, tao lap nén tang viing chic cho ting
truong dai han. Chinh phii kién tao con phai
dua ra dugc nhimng chinh sach c¢6 tam nhin
xa, khai quat rong’.

Nam 2016, Chinh phu da ban hanh
Nghi quyét 19/2016/NQ-CP ngay 28/4/2016
vé cai thién méi trudng kinh doanh 2016 -
2017 va Nghi quyét 35/2016/NQ-CP ngay
16/5/2016 vé hd trg va phat trién doanh
nghiép dén nam 2020. Nghi quyét sb
19/2016/NQ-CP va dic biét 1a Nghi quyét
s6 35/2016/NQ-CP cua Chinh phu di thé
hién duogc tinh than cot 16i ctia Chinh phu
kién tao, phuc vu. Cac dia phuong déng loat
ban hanh chuong trinh, ké hoach hanh dong
trién khai thyc hién cac nghi quyét nay.
Nhiéu dia phwong con ban hanh ca chi thi
dé cu thé hoa tung linh vyuc, ky cam két tao
1ap moéi truong kinh doanh thuén lgi véi
Phong Thuong mai va Cong nghi¢p Vigt
Nam (VCCI). Cac phuong tién truyén thong
vao cugc, tap trung tuyén truyén. Nhiéu hoi
nghi d6i thoai giira lanh dao cac cap véi
cong dong doanh nghiép c6 cach lam hoan
toan méi da duoc to chirc, it nhiéu mang lai
khi thé méi, niém tin méi.

3. Thir thach ciia Chinh phii kién tao phat
trién

Xay dyng Chinh phu thanh Chinh phu
kién tao bang bat cu gia nao la khong nén
va ¢6 hai. B&i vi khi d6 rat dé roi vao tinh
trang Chinh phu toan quyén, tip trung,
chuyén ché, toan tri nhu cac Chinh phu da

c6 trong lich st nhan loai trudc day. Trong
nhén thtrc ciia nhidu nguoi hién nay, xa hoi
mudn phat trién can phai c6 mot Chinh phu
manh, tham chi la chép nhan cac Chinh phu
“co nét doc tai”, nhét 14 & cac nudce Phuong
Pong: “Chinh phii kién tao tuong dwong voi
Chinh phu doc tai nhung sang sudt, Chinh
phi1 kién tao bang moi gia”. Nhung, sé& rat
khoé dé c6 mot Chinh phii manh, mot Chinh
phu c¢o tinh trang “ddc tai” nhung “sang
sudt” nhu ciia Han Qudc, Singapore - noi
mé Chinh phu ¢6 nhitng nét doc tai nhung
“c6 1oi cho su phat trién kinh t&”. Chung t6i
dong ¥ véi quan diém cua Amartya Sen va
Francis Fukuyama khi khong thira nhan
nhitng tic dong tich cuc cua “ban tay sat”
d6i vi su phét trién kinh té cia cac nudc
trén, phan bac sy bién minh cia Ly Quang
Diéu khi 6ng cho rang®, ¢ cac nuéc Phuong
Pong, mudn phat trién can phai doc tai’.

Ngay nay, cac Chinh phu phai cé
nhiing bao dam vé dan chu, vé& quyén tu do
va cac quyén con nguoi khac cua ngudi
dand. Trong thoi dai thong tin, tri tué cua con
ngu’orl ngay cang dugc md rong va phat
trién, nén s¢ han ché viéc Chinh phu c6
nhimg quyét dinh vi pham dan chu va nhan
quyén, tao ra tinh trang bat cong bang cho
su phat trién. Khi y thirc c4 nhan va quyén
con nguoi dugc bao dam, nguoi dan khong
thé cho phép hy sinh quyén loi ciia ca nhan
dé doi 1ay muc tiéu phat trién kinh té.

Strc manh thuc sy ciia Chinh phu kién
tao thé hién qua mot xa hoi ning dong,
ngudi dan duoc phat trién toi da nang luc ca
nhan, xa hoi déng thuan, da dang va phong
phu. Khong dya vao dan chu, vao sy chinh
dang thi khong thé c6 chinh phu kién tao.

(Xem tiép trang 36)

5 Hoi nghi truc tuyén voi cac dia phuong trién khai nhiém vu ké hoach kinh té - x3 hoi va ngan sach nha nudc nam

2017, tldd.

6 Ly Quang Diéu cho rang, hé théng phi dan chu c6 kha nang hon trong viéc thiic day phat trién kinh t&/ A. Sen: “Déan
chit va cong bing xa ho6i/Dan chu kinh té thi trLr(mg va phat trién tir goc nhin chau A”, The World Bank tr. 34.
7 A. Sen, “Nhan quyén va cic gia tri A Pong/ V& phap quyén va chi nghia hop hién”, Khoa Luat - Pai hoc Qudc gia

Ha Noi, Nxb. Lao dong - Xa hoi, 2012, tr. 243- 244.

Hb ST Quy, “Mot sb van d& vé dan chu doc tai va phat trién”, Nxb. Ly luan Chinh tri, 2014, tr. 251.
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Bai viét dua ra cac phan tich phép 1y trong su so sanh cac quy dinh ciia
Hiép dinh TRIPs, hé thong phap luat Hoa Ky va chau Au nhdm chi ra
céc can clr dé xac dinh truong hop nao thi mot hanh vi tir chdi chuyén
giao quyén s¢ hitu tri tué (SHTT) 1a vi pham phap ludt canh tranh, truong
hop nao thi né 1a quyén duong nhién ctia chii thé duoc bao vé boi phap
luat SHTT.
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This article provides analysis of the related legal matters in comparison
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Quyén SHTT néi chung di tir lau
duogc coi la mdt dang s¢ hitu tr nhan. Thong
qua cac vin bang bao hod duoc cip cho cac
d6i tugng SHTT, phap luat cong nhan cho
chu so hitu quyén SHTT c6 vi tri doc quyén
trong viéc st dung d6i twong SHTT dé boi
hoan cong strc, chi phi ma ho da bd ra va thu
loi nhudn, ké ca hanh vi tir chdi chuyén giao
(cip phép) quyén SHTT. Viéc tir chdi
chuyén giao quyén SHTT duoc cong nhan
dua trén ba yéu t6: (i) quyén tu do lya chon
ddi tac kinh doanh va dinh doat déi véi tai
san clia minh; (ii) nghia vu bat budc chuyén

giao ap dung trong moi truong hop s€ lam
suy yéu (pha bo) dong co dau tu va sang tao;
(ii1) Toa an s€ khong 1a co quan thuc thi
phap luat khi nghia vu chuyén giao duoc ap
dat mot cach thuong xuyén.

Noi cach khac, tir chdi chuyén giao
quyén SHTT phai dugc thira nhan nhu mot
trong nhfrng quyén co ban, cbt 15i ctia cha
s¢ hiru quyén SHTT. Mac du vay, trong mot
s truong hop cu thé, chu thé nim gur quyén
SHTT c6 thé lam dung diéu nay dé tac dong
x4u dén moi truong canh tranh, anh huong
tiéu cuc dén quyén loi cua ngudi tiéu ding.
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Néu diéu do xay ra, chu s& hitu co thé bi
tudc bo quyen nay (d01 lai, ho bi bét budc
pha1 chuyén giao). Boi 18, trong truong hop
nay, khi myc dich hanh dong nham tao dung
vi thé doc quyén hodc nham duy tri vi thé
doc quyen trén thi truong lién quan, bop
méo moi truong canh tranh va xam hai
quyén loi hop phap cua nguf01 tiu dung,
hanh vi tir chdi chuyen giao quyén SHTT
cho bén thir ba c6 thé bi xem 14 hanh vi vi
pham phép ludt canh tranh hodc luat chong
doc quyén.

Tuy nhién, cac truong hop néu trén
dugc xem la céc truong hop ngoai 1€ thay vi
quy dinh cua phap luét, do do, n6 phai dugc
xem xét, quyét dinh boi Toa an, Cuc SHTT
va Co quan quan ly canh tranh. Bai 1€, viéc
XU phat hanh vi tir chdi chuyen g1ao mot
cach ctng nhic ma khong tinh den cac diéu
kién, hoan canh cu the s& din dén nguy co
loai trir dong luc dau tu, sang tao cua cac
chu thé. Diéu nay khong chi gay hai cho loi
ich cua ngum tiéu dung ma con tac dong xau
dén mai truong canh tranh, di ngugc lai muc
dich cua phap luat canh tranh.

1. Quy dinh cua Hi¢p dinh TRIPs

Mic du tiép can tir chdi chuyén glao
quyén SHTT la mdt trong nhung quyén
dugc bao ho theo quy dinh cua phap luit,
nhung H1ep dinh TRIPs ciing da trao cho
cac thanh vién quyen ap dung phap lut canh
tranh cua qudc gia minh nham han ché cac
hanh vi lam dung cua chii thé quyén SHTT,
vi pham phap luat canh tranh quy dinh tai
cac Diéu 8 va 40 Hiép dinh.

Theo quy dinh cua Dleu 31(b) Hiép
dinh TRIPs, “chi dugc cap phep st dung
néu, trude khi su dung, ngudi co y dinh su
dung da cd gang dé duogc ngum nam gilr
quyén cip phep v6i gia ca va cac diéu kién
thuong mai hop ly, nhung sau mot thoi gian
hop 1y, nhitng co gang d6 van khong dem lai
két qua. Yéu ciu nay co thé dugc Thanh
vién bo qua trong tinh trang khan cap quéc
gia hodc céac truong hop dac biét cap bach

khéc hoac trong cac truong hop st dung vao
muc dich cong cong, khong nham muc dich
thuong mai. Tuy nhién, trong nhung truong
hop c6 tinh trang khan cap quoc gia hoac
cac tru’cng h0’p ddc biét cap bach khac,
nguoi nam quyén phai duge thong bao ngay
khi diéu kién thyc té cho phép. Trong truorng
hop st dung vao muyc dich cong cong,
khong nham muc dich thuong mai, néu
Chinh phu hodc nguoi dugce Chinh phu uy
thac, mac du khong tién hanh tra cau sang
che nhung biét hodc ¢6 can cir 16 rang dé
biét rang Chinh phu hoac ngudi dugc Chinh
phu uy thac dang hodc s€ s dung mot sang
ché (patent) dang co hiéu luc thi ngum nam
quyén phai dugc thong bao ngay”.

Quy dinh nay cho thay, cdc nude
thanh vién cta Hi¢p dinh dugc quyen datra
cac quy dinh khac nhau nham diéu chinh cac
hanh vi lam quyen SHTT gy can tr¢ hoat
dong thuong mai mot cach bat hop 1y hodc
gay anh huong x4u dén viéc chuyén giao
cong ngh¢€ quoc té! khong loai trir hoat dong
bét budc chuyén giao néu hanh vi d6 dugce
chung minh la hanh vi lam quyén cua chi
thé nam giir quyén SHTT.

Tuy nhién, dleu kho khan trong thuc
thi phap luét 1a lam thé nao de xac dinh hanh
vi tir chéi chuyen giao quyén SHTT 1a mot
hanh vi lam quyén, bdi lam quyen s€ duogc
hiéu 14 str dung quyén cua chu thé trai voi
muyc tiéu cua phap luat. Piéu nay co ngh1a
la hanh vi lam quyen SHTT c¢6 m{t moi
quan hé mat thiét v6i muc tiéu diéu chinh
cua phap luat SHTT va & mdi nudc, muc
ti€u nay s€ khac nhau. Do d6, ¢ cac nudc,
tiéu chi xac dinh hanh vi lam quyén SHTT
cling s€ khéac nhau.

Theo két qua thuc thi phap luat cua
cac thanh vién WIPO (T chac SHTT the
gidi), hanh vi tir chdi chuyen g1ao c6 thé
duogc xem la mot hanh vi lam quyén khi roi
vao cac truong hop sau:

- Khi hanh vi tir chdi nhuong quyen
dan dén viéc ngan can hoat dong san xuat

1 Diéu 8.2 Hi¢p dinh TRIPs: “Co thé cin dén nhimg bién phap phu hop, mlen 1a khong trai voi cac quy dinh cua Hlep
dinh nay, dé ngan ngira sy lam dung cac quyén SHTT bdi nhiing nguoi narn | quyen hodc ngdn chan cac hanh vi gay
can tré hoat dong thuong mai mot cach bit hop 1y hodc gay anh hudng x4u dén viée chuyén giao cong nghé quéc té”.
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cac san pham 1a thanh qua cua hoat dong
phat minh, sang ché; ) )

- Chu s¢ hiru bang sang ché khong
dua ra dugc cac ly do hop phap cho su ngan
can do;

- Piéu nay tao ra cac rao can cho vige
thiét 1ap va phat trién hoat dong dau tu va
thuong mai quoc gia.

Vi viée xac dinh cac nguyén tac thuc
thi, Hi¢p dinh TRIPs cho phép cac thanh
vién, tuy thudc vao diéu kién thue té cua
quoc gia minh cung nhu muc tiéu diéu chinh
cua phap ludt, xac dinh céc ti€u chi rd rang
d6i voi hanh vi tur chéi chuyen giao hay bat
budc chuyen giao quyén SHTT mot cach
hiéu qua nhét.

2. H¢ thong phap luit Hoa Ky

Trong hé thong phép luat Hoa Ky,
hanh vi don phuong tir chdi thoa thuan 1a
hanh vi vi pham Di€u 2 cta Dao lut Sher-
man vé chong doc quyén va bi xem la hanh
vi vi pham méc nhién’. Thé nhung dudi goc
do thyc thi quyén SHTT, cic co quan co
thim quyén thuong danh gid cac han ché
(rao can) trong cac thoa thuan chuyen giao
quyén SHTT theo nguyén tic can bang hop
1y (the rule of reason)*.

Tai Hoa Ky, cac quy dinh 4p dung dbi
v6i quyén SHTT dugc ap dung tuong tu nhu
quy dinh dbi véi cac loai tai san hiru hinh.
Do vay, chu s¢ hitu ¢ quyen chon chuyén
giao hay khong chuyén giao quyén SHTT
ctia minh cho mot chu thé nhat dinh. Vi Vay,
hanh vi don phuong tu chdi chuyén giao
quyén SHTT, tuy thudc vao muc do tac
dong cua hanh vi tu chdi dén méi truong
canh tranh va viéc dau tu, nghién ctru, sang
tao, c6 thé xem xét trong hai tru:ong hop
khac nhau: vi pham hodc khong vi pham.

An 1é Data General Corp. v. Grumman
System Support (I*' Cir. Mass. 1994)

NHA NUGC VA PHAP LUAT

Theo an 1€ nay, Cong ty Data General,
mot cong ty san xuat may tinh, da tu ch01
cap ban quyén d6i véi phan mém chan doan
(phéat hlen) 16i, hu hong cho cac cong ty
cung Cap dich vu doc 1ap 1a dbi thu canh
tranh cta Data General trong linh vuc bao
tri va stra chira may tinh duoc san xuit boi
Data General.

Sau khi xem xét sy viéc, Toa an cho
rang hanh dong don phuong tir chdi chuyen
g1a0 dugc thye hién boi mot chu, thé nam
gilt doc quyen ban quyén phan mém, dong
thoi cha thé nam gilr ban quyen cO y muon
loai trur quyen su dung phan mém nay cua
cac chu thé khac 1a mot bién minh hop phap
cho dui nod co thé gay thiét hai cho ngudi ti€u
dung. Boi 1€, nghia vu chong doc quyen
khong 6 nghia la loai trir cac muc ti€u cua
viéc bao hd ban quyén cua cac cha the Do
vdy, trong truong hop nay, Tda 4n can phai
xem xét thau déo vi the cua ca hai chu thé
chu khong nén thién vé bat ctr chii thé nao.
Thay vi bac bo hanh dong cua Data General
thi Toa 4n can phal diéu tra xem liéu hanh
vi tr chdi chuyén giao c6 tao nén vi thé doc
quyén hay khong.

Phan quyét nay cua Toa an da thlet lap
nén mot nguyén tac: fur chéi chuyen giao
ban quyén la hanh vi doc quyén hop phap.

Tuong tu voi vu viéc néu trén, trong
vu viéc Xerox®, Toa an cﬁng van dung cac
giai thich nhu trén khi cho rang quyén ngan
cam ngu’orl khac san xuat, sir dung hay ban
cac san pham c6 chira dung quyén SHTT da
duogc bao ho 1a quyén dwong nhién ma phap
luat SHTT cdng nhan cho chu s¢ hitu. Do
do, vigc tir choi chuyén giao s& khong bi
dleu chinh bi phap ludt canh tranh du no ¢6
nguy co anh hudng han ché canh tranh mién
diéu d6 khong vuot qua gidi han cho phép
ctia phap luat SHTT (lam quyén SHTT)".

2 Jose Espinosa (2014), Unilateral Refusal To License Intellectual Property Rights - A Comparative Perspective.
3 Diu 2 Dao lut Sherman quy dinh “ngudi nao doc quyen hodc nd luc doc quyén, ket hop hoac thoa thuan véi ngudi
khac dé doc quyén trong hoat dong kinh doanh hodc thuong mai gitra cac tiéu bang hodc vadi cac quoc gia nudc ngoai

s€ bi xem 1a vi pham nghiém trong”.

4 Nguyén tic hop Iy 1a hoc thuyét tu phap cho rang, mot hanh vi thuong mai vi pham luat Sherman chi khi hanh vi
thuong mai d6 1a mot “rao can thwong mai bit hop 1y, dwa trén cac yéu t6 kinh té cu thé trong vu viée duge xem xét.

5 CSU, L.L.C. v. Xerox Corp.

6  Research Handbook on Intellectual Property and Competition Law, published by Edward Elgar publishing limited

2008, p. 218.

NGHIEN CUU| 9
$608(336) T4/2017\_LAP PHAP



10

NHA NUGC VA PHAP LUAT

Truorng hop dbi voi Kodak’: Can ctr
vao cac tinh ti€t tuong tu nhu trén, Kodak
(thong linh thi truong) tir chdi ban hay
chuyén g1ao cac phu tung thay thé co chira
dung quyén SHTT (ban quyen va sang che)
dugc bao ho cho cac may moc do Kodak san
xuat cho cac cong ty cung cap dich vu stra
chira may moc doc lap Viéc tir chdi giao
dich d6 da day cac cong ty nay ra khoi thi
truong. Kodak da vién dan quyén SHTT
(ban quyén) duoc bao ho ctua minh dé bién
minh cho hanh vi tir chdi chuyen giao. Tuy
nhién, khéc voi truong hop néu trén, Toa an
Phiic tham lién bang s6 9 cho rang, trong
truong hop néu trén, hanh vi cua Kodak da
mdc nhién vi pham theo quy dinh tai Diéu 2
cua Dao luat Sherman bai: (i) Kodak khong
chi tir chdi ban phu tung duoc bao ho theo
phéap luat SHTT ma con ca thiét bi khong
dugc bao ho; va (i1) Kodak khong néu ra van
dé bao ho quyén tac gia ngay tir daus.

Trong phan quyet nay, y chi chu quan
cua chu s¢ hiru quyen SHTT trong viéc tur
chéi chuyen giao la yéu t6 quan trong de xem
xét hanh vi tir chéi 1a hop phap hay bét hop
phap. Vi ca phap luat SHTT lan luét chong
doc quyén déu khong cho phép mdt chu thé
nam giﬁ quyén doc quyén dugc phép thuc
hién cac hanh vi phan canh tranh boi céc ly
do khong hop 1y, o rang vé muc dich.

Qua cac phan quyet néu trén cua Toa
an, co thé thay rang, bén canh vi¢c hudng
den bao vé quyen ctia chii thé quyen SHTT
trudc cac cao budc vi pham phap luat canh
tranh, Toa an cung chua dua ra cac can ctr
cu the nham xéc dinh truong hop hanh vi
don phuong tir chdi chuyén glao ctia chu thé
quyén SHTT nao s€ bi xem la vi pham phap
luat canh tranh. Noi cach khéc, trong cac
truong hop cu the van de g1a1 thich hop ly
quyét dinh tir chdi chuyén g1ao s€ dong vai
tro cuc ky quan trong trong cac phan quyét
cua Toa an Hoa Ky.

3. Hé théng phap luat chau Au
Theo quy dinh ctia phap luat chau Au,

trong mot so truong hop_ can th1et Toa an
chau Au va Uy ban chau Au c6 thé bat budc
thuc hién nghia vu chuyén g1ao quyen
SHTT. Noi cach khac, hanh vi tir choi
chuyén giao cua chu thé quyen SHTT co thé
bi xem 1a hanh vi lam dung vi tri thong linh
va bi ngin cam theo quy dinh tai Diéu 102
TFEU (Hi€p dinh v€ hoat dong cua Lién
minh chdu Au).

Quan diém nay lan dau tién dugc thé
hién tai An 1é¢ Magill®. Trong An 1é nay,
Radio Telfis Eireann (RTE) la mdt cong ty
¢ tru s¢ ¢ Dublin va Independent Television
Publications Ltd (ITP) la cac dai truyén hinh
phat song 6 Ireland va Bic Ireland. RTE tu
minh, con ITV théng qua ITP xuat ban danh
sach cac chuong trinh phét song hang tuan
cta minh. Dya trén chuong trinh phat séng
do, céac bdo, tap chi chi dugc phép ding
chuong trinh phat song cua RTE va ITV
hang ngay, hay chuong trinh phat song trong
hai ngay néu ngay tiép theo l1a ngay l¢, cﬁng
nhur chi ¢6 thé dang céc chuong trinh noi bat
(highlights) trong tuan Magill mudn xuat
ban mdt danh sach day du, tong hop cac
chuong trinh phat song hang tuan cua cac
dai tmyen hinh nhung bi RTE, ITP ngan can
vi viéc xuét ban nhu Vay vi pham quyeén tac
gla déi voi danh sach cac chu’o’ng trinh phat
song hang tun r1eng 1€ ma RTE, ITP da xuat
ban. Magill cho rang, viéc khong cho phép
Maglll xuat ban mot danh sach tong hop trén
co sO cac danh sach cac chuong trinh phat
song riéng &€ nhu Vay la hanh vi lam dung
vi the doc quyén cua RTE, ITP, vi pham
Dleu 82 TEC (Hi¢p udc thanh lap Cong
dong chung chau Au), nén di khiéu nai 1én
Uy ban chau Au Sau khi xem xét vu viéc,
Uy ban chau Au két luan hanh vi cua RTE,
ITP vi pham Diéu 82 TEC va budc chim du’t
bang cach phai cung cap cho bén tht ba (khi
c6 yéu cau) danh sach chuong trinh truyén
hinh hang tudn ctia minh va cho phép bén
thir ba xuat ban danh sach cac chuong trinh
d6. Boi hanh vi tir chdi chuyén giao quyén

7 Image Technical Service v. Eastman Kodak Co (9th cin Cal. 1997).
8  Nguyen Thanh Tu (2010), “Phap luat canh tranh chuyén giao cong nghé va Hi¢p dinh TRIPs kinh nghiém cho Viét

Nam:, Nxb. Chinh tri Quoc gia, tr. 224.

9  ECJ, C-241/91P& C-242/91P, Radio Telefis Eireann (RTE) and Independent Television Publication Ltd (IPT)
v Commission Of The European Communities, 06/401995 (Magill).
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SHTT cua RTE, ITP d01 voi Magill 1a hanh
vi lam dung vi tri thong linh thi truong, vi:
(1) viéc tur chdi ngan can su xuat hién mdt
san pharn md&i ma khach hang tiém nang c6
nhu cau; (ii) khong c6 sy gidi thich hgp ly
cho vigc tu ch01 (iii) su tir chdi d6 da loai
b6 tat ca cac d01 tht canh tranh ra khéi thi
truong thir cp va danh thi truong d6 cho
riéng minh!’.

Quan. diém nay tiép tuc duoc khing
dinh trong An 18 IMS Health!'. IMS Health
la cong ty cong ty theo doi va cung cap
thong tin lién quan dén viéc mua ban duoc
pham ¢ Duc trén co so st dung céu trac
1860 viung”. Cau tric nay chia nudc Puc
thanh 1860 vung, va moi Vung > 1a tap hop
rat nhleu tiéu chuan ciia mot ving, nhu mat
d6 dan sd, dién tich, ma buu dién, cac diém
giao thong, su bd tri dia Iy cia cic nha
thudc, bénh vién... IMS Health ban céc
thong tin vé mua ban duoc pham dugc phan
chia thanh cac vung nhu vay de gitp cho
khach hang c6 mét birc tranh tong the thuc
té vé thi trudng can theo ddi va “cdu tric
1860 vung” dugc bao hd nhu co s¢ dir ligu
(database) theo phap luat vé quyen tac gia
cua Buc. Do do, IMS Health 1a cong ty duy
nhat hoat dong trong vi¢c cung cap thong tin
vé mua ban duoc pham ¢ Purc.

T nam 1999, cac dbi thu cia ISM
Health da tham nhép thi trudng, cung cap
thong tin bang cach chia thi trudng Puc véi
nhiéu cach phan chia khac nhau, nhung da
khong thanh cong va ho quyet dlnh su dung

“cau triic 1860 vung” hodc cu truc tuong tu
nhu thé. IMS Health da khoi kign dbi tha
canh tranh (cu thé 1a NDC) da vi pham
quyen SHTT cua minh va két qua 1a Toa an
ciia Ptc dd cam NDC st dung ° ‘cdu tric
1860 Vung ’ hodc cdu trac tuong ty vi nd vi
pham quyén tac gia da dugc bao ho. Bén
canh do, IMS Health ciing tur chdi cho phép
d6i thi cua minh st dung ciu tric ndy. Sau
do, NDC da khiéu nai vu viéc 1én Uy ban
chau Au. Sau khi xem xét ndi dung vu viéc,

NHA NUGC VA PHAP LUAT

Toa an Lién minh chau Au cho rang, vige
IMS Health tir chdi cho phép NDC str dung

“céu trc 1860 vung” 1a hanh vi lam dung
Vi tri thong linh thi truong bi cAm theo Dleu
82 TEC va biéu 102 TFEU (Hiép dinh vé
hoat dong cua Li€n minh chéu Au) vOi céac
dau hiéu: Quyen tac gia 1a yéu t6 quan trong
tao nén loi thé canh tranh; Viéc tir choi
chuyen giao ngan can viéc xuat hi¢n cua céc
san pham méi ma khach hang tiém ning c6
nhu cau; Khong co 1y do chinh dang cho
hanh vi tur chéi chuyén glao Hanh vi tir ch6i
chuyén giao trlet tiéu moi canh tranh trén thi
truong thir cip'

Tém lai, thong qua cdc an I¢ néu trén,
trong hé thong phap ludt chau Au, hanh vi
tir chdi chuyen giao quyen SHTT sé& bi xem
la hanh vi lam dung quyén SHTT va s& bi
ngin cam khi no chira dung céc dau hi¢u
sau: hanh vi cua ngu’(n nam quyén cau thanh
nén hanh vi tr choi cap phép (chuyén giao);
ngudi nim quyén co i tri théng linh trén thi
truong lién quan; quyén SHTT 14 hoan toan

can thiét dé thyc hién hoat dong kinh té
trong thi truong thir cp; tir chdi chuyen giao
co tac dong bop méo thi tru:ong thir cap; tur
chdi chuyen glao khong c6 co s¢ khach
quan va yeu cau trach nhiém vé nghia vu
chuyen giao khong anh hudng ti€u cuc d6i
véi vige khuyen khich dau tu 1au dai va sang
tao; tir choi chuyen glao ngan can sy xuat
hién cua san pham moi ma khach hang tiém
nang c6 nhu cau hogc bét budc chuyén giao
la hoan toan can thiét cho cac hoat dong do6i
moi, sang tao tiép theo'>.
4. Quy dinh ctia phap lut Viét Nam

Trong hé thong phap luat Viét Nam,
hoat dong thuc thi quyén SHTT noi chung
va chuyén giao cong ngh¢ ndi riéng dugc
diéu chinh boi Luat SHTT va Luat Chuyen
g1ao cong nghé. Chu s¢ hiru cong nghe cod
quyén chuyen giao quyén so hiru, quyén sur
dung cong nghé'’. Néi cach khéc, quyen
thuc hién chuyen giao hay khong chuyén
giao quyén SHTT cho cac chii thé khac nhau

10 Nguyén Thanh Ta (2010), “Phap luat canh tranh chuyén giao cong nghé va Hiép dinh TRIPs kinh nghiém cho Viét

Nam?”, tldd, tr. 225.

11 IMS Health GmbH & Co.OHG v. NDC Health GmbH & Co.KG.
12 Research Handbook On Intellectual Property And Competition Law, Published by Edward Elgar Publishing Limited 2008.
13 Research Handbook On Intellectual Property And Competition Law, Published by Edward Elgar Publishing Limited 2008.

14 Dicu § Ludt Chuyén giao cong ngh¢ nam 2006.
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1a quyén co ban, chu yéu ma vin bang bao
h¢ duoc cap boi co quan nha nudc c6 tham
quyen theo quy dinh cia phap luat SHTT

cong nhan cho chu thé nam giit; ngoai trir
mot sO truong hop ngoai 1¢ nhu tru’ong hop
bat budc chuyén glao day chuyén san xuét
vacxin phong ngura cam H5NI.

Sw viéc bat budc chuyén giao Tamiflu

Nam 2005, Viét Nam roi vao dai dich
cim gia cam. De déi pho v6i dai dich nay
va theo canh bao cta T6 chire Y té thé gisi
(WHO) Chinh phu Viét Nam da dat 25 tri¢u
vién thudc Tamiflu ¢ Cong ty F Hoffmann -
La Roche Ldt, chu thé nam quyen sang ché
san Xuat thudc Tamiflu dé diéu tri bénh cim
gia cam H5N1. Tuy nhién, Cong ty duoc
pham nay da khong c6 kha nang cung ung
cho don dat hang néu trén.

Trudc tinh hinh do, thang 11/2005, B
Y té da gap Cong ty La Roche Ldt va yéu
cau chuyen nhuong quyén san xut Tamiflu
cho cac doanh nghi¢p Viét Nam, dé viet
Nam c6 du thudc ddi phod voi d1ch cum gia
cam trong thoi gian toi.

Sau budi gap madt nay, Cong ty La
Roche Ldt da dong y nhugng quyén san xuét
thudc Tamiflu cho Viét Nam nhung se tw lya
chon cong ty du nang lyc san xudt, hoat
dong sau hai thang ky két. Cung voi
viéc dong y nhuong quyén san xuat thuoc
Tamiflu, La Roche Ldt ciing dong ¥ xuat 25
triéu vién ma Vi€t Nam dat hang. S6 thude
nay s€ dugc chuyen dén Viét Nam theo 3 giai
doan: tir thang 11 dén cudi nam 2005 (2 triéu
vién); tir thang 1 - 30/6/2006 (8 tri¢u vién)
va tir thang 7 - 12/2006 (15 tri€u vién)'.

bay l1a mot trong nhﬁ’ng truong hop
chimg minh rang, trong mot so truong hop
nhét dinh, co quan nha nudc co tham quyén
co quyen yéu cau chuyen giao quyen SHTT
bat kéy y chi chu quan ctia chu thé nam quyén
dong v ¥ hay khong. Diéu nay, dugc quy dinh
cu thé trong Luat SHTT nam 2005:

1. Trong cac truong hop sau day,
quyen su dung sang ché duoc chuyen giao
cho t6 chuc, ca nhan khac st dung theo
quyet dinh cua co quan nha nude co tham
quyen ma khong can dugc su dong y cua
ngudi ndm doc quyén sir dung sang ché:

a) Viéc sir dung sang ché nham muc
dich cong cong, phi thwong mai, phuc vu
quoc phong, an ninh, phong bénh, chira
bénh, dinh du’ong cho nhan dan hoac dap
Umg céac nhu cau cap thiét cua xa hi;

b) Nguoi ndm doc quyén sir dung sang
che khong thuc hi¢n nghia vu st dung sang
ché quy dinh tai khoan 1 Diéu 136 va khoan
5 Di€u 142 cua Luét nay sau khi két thuc
bon nam ké tir ngay nop don dang ky sang
ché va ket thiic ba nam ké tir ngdy cép Bang
doc quyén sang ché'e; . ’

¢) Nguoi c6 nhu cau st dung sang che
khong dat dugc thoa thuén vai ngu(n nam
doc quyen su dung sang che vé viée ky két
hop ddng sir dung sang che mdc du trong
mot thoi glan h0’p ly da co gang thuong
lwong véi mirc gia va cac diéu kién thuong
mai thoa dang;

d) Ngu(n nam doc quyen str dung sang
ché bi coi 1a thye hién hanh vi han ché canh
tranh bi cam theo quy dinh cta phap luat vé
canh tranh.

Quy dinh néu trén phu hgp véi ndi
dung cua Hi¢p dinh TRIPs nham loai trir cac
hanh vi tir chdi chuyén giao quyén SHTT
khi no co tac dong tiéu cuc dén loi ich cong
dong, 'bop méo thi truong, anh huong tiéu
cuc dén quyén loi cua nguoi tiéu dung.

Tuy nhién, néu phap luat va co quan
thuc thi quéa lam dung céc quy dinh vé bat
budc chuyén glao quyen str dung dbi VOl
quyen SHTT thi s€ gay tac dong khong t6t
dén viéc khuyén khich nghlen ctru, dau tu
sang tao tai Viét Nam. Do vay, viéc xac dinh
€161 han can thiép cua Nha nudce noi chung
va phép luat canh tranh néi riéng trong linh

15 http://van.vietnamnet.vn/xahoi/doisong/2005/11/509533/, truy cép ngay 20/2/2017.
16 Khoan 1 Biéu 135 quy dinh “1. Chy so hiju séng ché co Ilﬁhla vu san xuat san pham duoc bao ho hoic 4 ap dyng quy

trinh duog bag ho de dap tmg nhu cau Ig}llloc phong, an pin
icg cac nhu cau qyy dinh tai khoan nay ma chu so hitu sang che khong thuc

cac nhu cau cap thiét khac cua xa hoi.

phong bénh, chira bénh, dinh duong cho nhan dan hoac

hién nghia vu do thi co quan nha nudc c6 tham quyen c6 thé chuyén giao quyén sir dung sang ché cho nguoi khac ma

khong can dugc phép cua chy so hiry sang che”.

Diéu 142. Han ché viéc chuyén quyén st dung dbi twong so hitu cong nghiép

“Khoan 5:
chu so hiru sang che theo quy dinh”.
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vuc SHTT la viéc can thiét nham cén bang
loi ich ctia cac chi thé.

Theo quy dinh cua phap ludt canh
tranh, quyen cua chu thé lién quan dén hanh
vi chuycn giao quyén SHTT s€ bi han ché
(Toa an s€ bat budc chuyen giao) khi chirng
minh duogc rang hanh vi d6 dugc xem la
hanh vi han ché canh tranh.“... Han ché canh
tranh 1a hanh vi cia doanh ngh1ep lam giam,
sai l¢ch, can tr¢ canh tranh trén thi truong
bao gdom hanh vi thoa thuan han ché canh
tranh, lam dung vi tri thong linh va tap trung
kinh 6”17,

Theo quy dinh cua Ludt Canh tranh
nam 2004, mét trong nhitng yeu t6 quan
trong dé xac dinh mot chu thé ¢6 vi tri thong
linh d6 chinh 1a thi phan Theo do, doanh
nghi¢p dugc coi 1a ¢o vi tri thong linh thi
truong néu co thi phan tir 30% trd 1én trén
thi truong lién quan hodc ¢6 kha nang ay
han ché canh tranh mot cach dang ké's.
Pong thoi, kha nang gay han ché canh tranh
mot cach dang ké ctia doanh nghiép trén thi
truong lién quan duge xac dinh dya vao mot
hodc mdt so can ctr chu yéu sau day:

1. Nang lyc tai chinh ctia doanh
nghi¢p.

2. Niang luc tai chinh ciia t6 chtrc kinh
té, ca nhan thanh 1ap doanh ngh1ep

3. Nang lyc tai chinh cua t6 chuc, ca
nhan co quycn kiém soat hodc chi phi hoat
dong cua cua doanh nghlep theo quy dinh
ctia phap luét hoic diéu 1¢ ciia doanh nghiép.

4. Nang luc tai chinh cua cong ty me.

5. Nang luc cong nghé.

6. Quyen so hitu, quyén st dung ddi
tugng sé hitu cong nghiép.

7. Quy m6 cua mang ludi phan phdi'?.

V6i quy dinh néu trén, chi can chu thé
(doanh nghi¢p) nam giir quyén SHTT ¢6 vi
tri thong linh trén thi truong thuc hién hanh
vi tir chéi chuyen glao quyén SHTT thi bi
xem la hanh vi vi pham phép luat canh
tranh?’, Noi cach khac, hanh vi tir chéi

17  Khoan 3 Dleu 3 Luat Canh tranh nam 2004.
18 Khoan 3 biéu 11 Luat Canh tranh nam 2004.
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chuyén giao quyén SHTT s& bi xem 13 hanh
vi vi pham mdc nhién theo quy dinh cua
phép luét canh tranh. Bleu nay sé tac dong
tiéu cuc den hoat dong dau tu sang tao cua
cac chu thé. Do do, de danh gia tac dong cta
hanh vi tir chdi chuyén giao, ching ta phal
xem x¢€t khia canh sau: (i) &nh huong cua n6
dén thi truong canh tranh va (ii) tac dong
ctia n6 ddi véi hoat dong dau tu, sang tao.

Chung t61 cho rang, dé can bang loi
ich cua cac chu thé, thay vi nguyen tac vi
pham mac nhién theo cach thirc ti€p cén cua
phép ludt canh tranh hi¢n hanh, can phai
xem xét, danh gia tinh han ché canh tranh
cua hanh vi tur chéi chuyén giao trén nguyen
tiac can bang hop 1y. Theo do, chung ta can
hoc hai kinh nghi¢m cua Hoa Ky, cua chau
Au (EU) khi xem xét hanh vi ttr chéi chuyen
giao quyen SHTT trong mbi quan h¢ véi
phap ludt canh tranh, theo hudng thira nhan
quyén tu ch01 chuycn giao la mot trong
nhung quyén co ban cua chu thé nim quyén
va viéc thyc hién quyén d6 chi bi xem 1a
hanh vi vi pham phap luét canh tranh khi n6
tac dong tiéu cuc dén moi trudng canh tranh,
bop méo thi tmong va anh huong dén qua
trinh dau tu sang tao ciling nhu loi ich chung
cua nguo’l tiéu dung thong qua c; cac dau hiéu:
Hanh vi cia ngudi nam quyén cau thanh nén
hanh vi tu ch01 cap phep (chuyen giao);
ngudi nim quyén co vi tri thong linh trén thi
truong lién quan; quyén SHTT la hoan toan
can thiét dé thyc hién hoat dong kinh té
trong thi truong thi cp; tir chdi chuyen giao
co tac dong bop méo thi tw:ong thtr cap; tur
chdi chuyén glao khong c6 co s¢ khach
quan va yeu cau trach nhiém vé nghia vu
chuyen giao khong anh hudng ti€u cuc do6i
véi vige khuyen khich dau tu lau dai va sang
tao; tir chdi chuyen g1ao ngan can sy xuat
hién cua san pham ma&i ma khach hang tiém
nang c6 nhu cau hogc bét budc chuyén giao
1a hoan toan can thiét cho cac hoat dong doi
moi, sang tao tiép theom

19 Didu 22 Nghi dinh s6 116/2005/ND-CP huéng dan thi hanh Lut Canh tranh nam 2004.

20 Dleu 13 Luat Canh tranh quy dinh:

* céc hanh vi lam dung vi trf thong linh thi truong bi cAm:

3. Han ché san xuit, phan phdi hang hoa, dich vu, gioi han thi truong, can tré sy phat trién k¥ thuat, cong nghé gy

thiét hai cho khach hang,
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Tém tit:

Nhu nhiéu quéc gia dang phat trién khéc, luat moi truong xuét hién & Viét
Nam mudn. Trudce khi c¢6 Luat Bao vé moi truong vaéi tu cach la mot dao
luat doc 1ap, cac van ban phap luat vé moi truong 6 Viét Nam chi quy dinh
lién quan dén mot s6 khia canh ciia bao vé méi truong, xudt phat tir yéu
cau quan 1y nha nudc ma chua nham tryc tiép vao viéc bao vé cac yéu tb
m01 truong. Cac quy dinh vé moi truong hodc lién quan dén moi truong
nam rai rac trong nhidu vin ban phap luat don 1é. Bai viét dwa ra mot sd
danh gia vé phap luat moi truong Viét Nam.

Abstract:

The environmental law comes into existence as late in Vietnam as in other
developing countries. Before the Environmental Protection Law was issued
as an independent legal document by the National Assembly, the regulations
on environment in Vietnam had covered some aspects of environmental
protection to meet the authority’s management needs without targeting at
protecting environmental factors. The regulations on environment or
environment-related have been found in several separate legal documents.
This article mentions some of the main items of environmental legislation
of Vietnam.

1. Khai quat vé phap luit méi truong Viét Nam

Vén dé bao vé mdi truong (BVMT) & Viét Nam duge ghi nhan chinh thire trong Hién
phap nam 1992. Piéu 17 va Piéu 29 Hién phap nim 1992 14 co s& hién dinh cho viéc dua
nghia vu BVMT vao trong cac linh vuc cu thé khac cta doi song kinh t&'. Hién phap nim

1 biédu 17 Hlen phép nam 1992 quy dinh: “Dat dai, rung nui, séng hd, ngudn nude, tai nguyen trong long dat ngudn

loi & viing bién, thém luc dia va ving troi,.

. cung céc tai san khac ma phap luat quy dinh 1a ciia Nha nuéc, déu thudc

sO hitu toan dan”; Didu 29 Hién phap nim 1992 quy dinh: “Co quan | nha nudc, don vi vii trang, t6 chirc kinh té, to
chure xa hdi, moi ¢4 nhan phai thuc hién cac quy dinh ctiia Nha nudc vé sir dung hO’p 1y tai nguyén thién nhién va bao
v€ mai truong. Nghiém cam moi hanh dong lam suy kiét tai nguyén va huy hoai méi truong”.

14 | NGHIEN CUU
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2013 tiép tuc quy dinh vé vin dé méi truong
& cac Diéu 43, 53, 632. Su ra doi cua Luat
BVMT (Luat BVMT nam 1993 da duoc
thay thé bang Luat BVMT nim 2005 va sau
do 1a Luat BVMT nam 2014) voi tu cach la
mot dao luat doc lap vé moi truong tiép tuc
khang dinh sy quan tdm cta Nha nudc Viét
Nam ddi véi vin dé BVMT. Céc quy dinh
vé BVMT khong nhimng dugc quy dinh
trong Luat BVMT, ma con dugc quy dinh
trong cac van ban phap luat khac diéu chinh
tung hoat dong cua con nguoi khi tdc dong
vao thién nhién, tao nén sy anh hudng nhét
dinh vao méi truong song. Hé thdng cac vin
ban phap luat vé moi trudng cia Viét Nam
dugc thiét ké thanh hai nhém: Nhom cac
van ban vé BVMT va nhom cac vin ban vé
khai thac, quan 1y cic yéu té moi trudng
(bao gdm cac vin ban luat do Qudc hoi ban
hanh, cac nghi dinh do Chinh phu ban hanh,
cac thong tu, quyét dinh do cac B quan 1y
chuyén nganh ban hanh)’.

Cac van ban phap luat chung va van
ban phap luat chuyén nganh khac da duoc
ban hanh c¢6 quy dinh vé nghia vu BVMT
ma cac chi thé phai thuc hién. Khi dé cap
dén khia canh BVMT, cac van ban phap luat
chuyén nganh thudng dan chiéu 4p dung cac
bién phap phong, chdng, khic phuc 6 nhiém
moi trudng, suy thoai moi trudng, gy su cd
moi truong theo quy dinh cia Luat BVMT,
hay ap dung céc tiéu chuan chét luong méi
truong, quy chuin k¥ thuit méi truong,
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danh gia tac dong moi trudng trong cac van
ban hudng dan thi hanh Luat BVMT.

C6 thé thay, tir cic nguyén tic hién
dinh cua Hién phap, voi su ra doi cua Luat
BVMT, va sy thay doi co ban vé nhan thirc
vé van dé BVMT ¢ Viét Nam duge thé hién
qua viéc hinh su hoa cac hanh vi pha hoai
moi truong trong B luat Hinh sy nam 1999
(stra ddi, bo sung ndm 2009)* va sau do 1a
B6 luat Hinh sy nam 2015°. Diéu nay cho
thay Viét Nam di budc dau hinh thanh hé
théng cac van ban phap luat BVMT nhim
g6p phan vao viéc bao vé tai nguyén thién
nhién, ddm bdo mdi truong trong lanh va
phat trién bén virng.

2. Xir Iy vi pham vé mdi truomg - tir goc
do mot vu viée

Mot toa &n moi trudong ¢ Viét Nam la
van d& kha méi mé. Piéu nay xuit phat tir
tam 1y ngai tranh tung cta sé dong ngudi
dan. Nhiing truong hop mau thuan, bat dong
y kién thuong duoc giai quyét thong qua tur
thdéa thuan hoac hoa giai. Cac hanh vi vi
pham phap luat (VPPL) vé méi truong tiy
mirc d6 c6 thé ap dung cac trach nhiém phap
1y: 1) Trach nhiém hanh chinh; ii) Trach
nhiém dan sy; iii) Trach nhiém ky luat va iv)
Trach nhi¢ém hinh sy. Trong do, viéc ap
dung ché tai hanh chinh dé xtr 1y cac hanh
vi VPPL vé moi truong 1a pho bién. Chinh
phu d4 ban hanh kha nhiéu cac nghi dinh vé
xt phat vi pham hanh chinh lién quan dén

2 Diéu43 Hién phép nam 2013 quy dinh: “Moi nguoi co quyén duoc song trong moi tru'(‘mg trong lanh va c6 nghia vu
bao v¢é moi truong”; Dicu 53 Hien phap nam 2013 quy dinh: “Dat dai, tai nguyén nudc, tai nguyén khoang san, nguon
loi & Vung bién, vung troi, tai nguyen thién nhién khac va céc tai san do Nha nudc dau tu, quan ly Ia tai san cong
thudc s¢ hiru toan dan do Nha nuéc dai dién chu s hiru va thong nhét quin ly i Diéu 63 Hién phap nam 2013 quy
dinh: “1. Nha nude ¢ chinh sach bao vé moi trudng; quan ly, sir dung hi¢u qua, bén vitng cic nguodn tai nguyén thién
nhién; bao ton thién nhién, da dang sinh hoc; chu dong phong, chong thién tai, tng pho voi bien doi khi hau. 2. Nha
nudc khuyen khich moi hoat dong bao vé moi truong, phat trién, sir dung nang luong moi, ning luong tai tao. 3. TO
chtre, ca nhan gay 6 nhiém moi truong, lam suy kiét tai nguyen thién nhién va suy giam da dang sinh hoc phai bi xtr
ly nghlem va ¢ trach nhiém khéc phuc, bdi thuong thi¢t hai”.

3 C6 thé ké dén mot s6 vin ban luat nhu: Luat Bao vé va phat trién rimg nam 2004, Luét Thuy san nam 2003, Luat Di
san van hoa nam 2001 (stra dbi nam 2009) Luat Khoang san ndm 2010; Lut An toan thuc pham nam 2010; Luat Tai
nguyén nudc nam 2012; Luat Bao vé moi truong ndm 2014; Luat Tai nguyén, mdi truong bién va hai ddo nam 2015.

4 Chuong XVII, tir Dleu 182 den Dleu 191a.

5 Chuong XIX, tir Didu 235 dén Diéu 246.
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mdi truong®. Tuy nhién, viéc ap dung van
chua triét d€ do thiéu céc thiét ché bao dam
thuc thi phép luat; cac bién phap xir 1y VPPL
vé moi truong chua thuc sy hiéu qua - dac
biét 1a xur 1y vi pham hanh chinh.

Pon ctr nhu trudng hop Vedan x4 chat
thai ra song Thi Vi, day 1a vu gdy 6 nhiém
moi truong duge Cuc Canh sat moi truong -
Bo Cong an Viét Nam phdi hop véi Bo Tai
nguyén va Moi truong Viét Nam phat hi¢n
vao thang 9 ndm 2008. Vi¢c lép dat hé théng
xa dich thai cua Cong ty Vedan la vi pham
dac biét nghiém trong cac quy dinh vé
BVMT. Két qua diéu tra cong bd 10 sai
pham ciia Vedan, lién quan dén xa nudc thai
vuot tiéu chuan cho phép, khong thuc hién
day du hoat dong quan tric moi trudng,
khong dang ky cam két BVMT, khong lap
bao céo danh gia tac dong moi truong, quan
1y chét thai nguy hai khong dung voi cac
quy dinh vé BVMT. Viéc Cong ty Vedan bi
xur phat vi pham hanh chinh 267,5 tri¢u
ddng’ 1a con sb kha khiém t6n, nhiéu co so
gy 6 nhiém moi truong nghiém trong sin
sang danh do6i thay vi phai dau tu vao hé
thong xur ly nude thai, chi phi van hanh tén
kém hon rat nhiéu lan. bi€u nay xudt phat
tir viéc 4p dung Nghi dinh s6 81/2006/ND-
CP cta Chinh phii (Nghi dinh s6 81) vé xur
phat vi pham hanh chinh trong linh vuc
BVMT, theo do, muc phat tién cao nhat d6i
voi mot hanh vi vi pham chi la 70 tri¢u
dong. Sau vu viéc nay, Nghi dinh s6 81 dugc
thay thé bang Nghi dinh sé 117/2009/ND-
CP ctia Chinh phu vé xir Iy VPPL trong linh
vuc BVMT, nang muc phat vi pham hanh
chinh 1én tdi da 1a 500 triéu déng. Hié¢n nay,

Nghi dinh s6 179/2013/ND-CP cta Chinh
phu quy dinh murc phat vi pham hanh chinh
toi da 1a 2 ty dong®.

Thu tuéng Chinh phu Viét Nam ciing
coy kién chi dao cac co quan chuc nang
khan truong, kién quyet t6 chirc thuc hién
cdc bién phap xur 1y viec VPPL vé BVMT
d6i voi Cong ty Vedan. Tuy nhién, cau
chuyén van ti€p dién sang nam 2011 véi van
dé Vedan boi thuong thiét hai cho cac ho dan
doc hai bén song Thi Vai. Day la tranh chap
moi trlmng kéo dai do cac bén khong thong
nhit vé gla tri thi€t hai cting nhu trach nhiém
lién d6i cua Vedan. 220 ty dong tién thoa
thuan boi thuong thiét hai gitra Vedan voi
cac ho dan cua tinh Pong Nai, Ba Ria -
Viing Tau va TP. Ho Chi Minh mang dgu an
cta sy can thi¢p tr co quan cong quyen va
strc ép tir cac phuong tién truyén thong dai
chting hon 13 sy ty nguyén boi thuong tir
phia Vedan.

O Viét Nam, tranh chap moéi truong
dugc giai quyét thong qua mot trong ba
phuong thtrc: 1) Thuong luong, hoa giai; ii)
Toa an; 1i1) Trong tai. Trong do, phuong
thire thuong lugng, hoa giai duoc st dung
phd bién. Viét Nam cung chua c6 trinh tu,
thu tuc rleng dé glal quyet cac vy an vé moi
truong ma chu yeu giai quyét theo thu tuc t6
tung dan sy cua Toa dan su. Trach nhiém
hinh sy trong vu viéc trén chua dugc dat ra
d6i v6i Vedan, xuét phat tir quy dinh cta luat
Viét Nam khong 4p dung trach nhiém hinh
su d6i voi phap nhén (doanh nghi¢p) ma chi
ap dung d6i vi ca nhan. Day la mot van dé
con tranh luan nhiéu trong gi¢i khoa hoc
phép 1y trudce khi Bo luat Hinh sy nam 2015
duoc ban hanh.

6  Cb thé ké dén mot s6 van ban nhu: Nghi dinh s6 179/2013/ND-CP ngay 14/11/2013 ctia Chinh phu quy dinh v& xtr
phat vi pham hanh chinh trong linh vuc BVMT; Nghi dinh 157/2013/ND-CP ngay 11/11/2009 cua Chinh phu quy
dinh xtr phat vi pham hanh chinh vé quan ly rimg, phat trién rirng, bdo vé rimg va quan ly 1am san; Nghi dinh so
142/2013/ND-CP ngay 24/10/2013 cta Chinh phu quy dinh vé xtr phat vi pham hanh chinh trong linh vyc tai nguyén
nude va khoang san; Nghi dinh so 103/2013/ND-CP ngay 12/9/2013 cua Chinh phu quy dinh vé xtr phat vi pham
hanh chinh trong hoat dong thuy san; Nghl dinh s6 107/2013/ND-CP ngay 20/9/2013 cua Chinh pht quy dinh xu
phat vi pham hanh chinh trong linh vuc nang ludng nguyén ti;.

7 Chanh Thanh tra B§ Tai nguyén va Moi truong da ra quyet dmh XU phat vi pham hanh chinh v& BVMT dbi véi Vedan
v6i téng s6 tlen phat 14 267,5 triéu dong, budc truy nop phi BVMT hon 127 ty ddng.

8  Nghi dinh s6 179/2013/ND-CP ngay 14/11/2013 ctia Chinh phii quy dinh v& xtr phat vi pham hanh chinh trong linh

vuc BVMT.
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3. Co quan quin Iy nha nwéc vé moi
truong & Viét Nam

Co ciu to chirc, bd may quan ly moi
truong ¢ hau hét cac nudc trén thé gisi duge
thé hién theo 4 nhom la: i) Co quan BVMT
la mot Bo ddce 1ap; ii) Co quan BVMT la co
quan ngang bo hodc truc thuéc Van phong
Chinh phu; ii1) Co quan BVMT truc thudc
B6 kiém nhi¢m; iv) Khong cd co quan
chuyén trach riéng vé méi truong, chic
ning quan ly méi trudng thudc mot sé bod
nganh lién quan. O Viét Nam, Chinh phui 1a
cO quan thong nhit quan 1y nha nudc
(QLNN) vé mdi truong. Co quan quan ly
chuyén nganh vé méi trudng duoc giao cho
rat nhiéu Bo khac nhau (B6 Khoa hoc va
Cong nghé, Bo Nong nghiép va Phat trién
néng thon, Bo Y té,...). Bo Tai nguyén va
Moi truong la co quan cua Chinh phu, thuc
hién chire ndang QLNN trong céc linh vyc:
dat dai; tai nguyén nudc; tai nguyén khoang
san, dia chat; moi truong; khi tuong, thuy
van; do dac, ban dd; quan ly tong hop va
thong nhét vé bién va hai dao. Mic du Bo
Tai nguyén va Mai truong dugc nhic t6i
nhu 13 co quan chiu trach nhiém chinh trong
viéc thyc hién cac chirc nang QLNN vé moi
truong nhung cac Bo khac van déng vai tro
1a co quan QLNN (nhu Bo Nong nghiép va
Phat trién nong thon QLNN vé tai nguyén
rung, thiy san; B§ Van hoa, Thé thao va Du
lich QLNN vé di san; B6 Khoa hoc va Cong
nghé QLNN vé tiéu chudn héa;...). Diéu
nay dan dén sy phan tan trong phan cong
trach nhiém quan 1y va tinh trang chong
chéo vé tham quyén giita cac co quan.

Viéc ¢6 qué nhiéu bo chil quan chuyén
nganh phdi hop hudng din viéc thyuc hién
phap luat BVMT dan tdi tinh trang chong
chéo, mau thuin vé chirc nang, nhiém vy,
tham chi c6 thé dan t6i tinh trang “tranh
cong, do 16i” trong viéc dua phap luat
BVMT vao doi song. Tuy phap luat BVMT
1a linh vyc duge hinh thanh cung vé6i qua
trinh d6i m&i cua dat nude, nhung nhiéu
diém chua tiém can dugce vi mo hinh quan
tri moi truong tién tién. Thuc té, ganh nang
thuc thi phap luat vé BVMT van dat nang
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1én vai Nha nudc trén co s& hé thong bod
may hanh chinh. Theo m6 hinh QLNN
truyén thong cua Viét Nam, mot Bo dugc
coi 1a dong vai tro chi chdt trong viée quan
ly linh vuc chuyén mon, df)ng thoi co su
chia manh, phdi két hgp véi cac BY, quan
ly nganh khac. Logic ay duoc tlep tuc mo
phong cho cap dia phuong, cu thé 1a cap
tinh va cip huyén. Su méu thuin, chong
chéo vé chiic nang, nhi¢m vy, cong vdi sy
thiéu phdi hop ludn 1a thach thirc ddi vai
mo hinh nay. Ngoai ra, vi¢c dam bao tinh
théng nhat trong viéc ap dung phap luat
BVMT gitra cac nganh, céc linh vuc va gitra
cac dia phuong trong toan qudc khi thuc
hién mo hinh nay ciing 1a thach thirec khong
nhé. Thém vao do, tinh minh bach, trach
nhiém giai trinh, sy tham gia cia dan chung
vao hoat dong cta cac co quan nay con
nhiéu diém can phai hoan thién. Vai tro cua
cac yéu td tu quan va cua khu vuc xa hoi
dan su trong viéc bado dam muc ti€u quan tri
chung con khd mo nhat.

Kinh nghiém quoc té chi ra rang,
mudn giai quyét tot cac van dé moi truong,
chi strc manh ctia nha nudc thoi 1a khong du,
ma phai dya vao stitc manh tong thé cia ca
xa hoi, dac biét 1a 3 tru cot: nha nudc, thi
truong va xa hdi dan sy (bao gé)m cac to
chtrc x3 hoi dan sy va cong dong dan cu).
Tuy vay, nhiéu vin dé vé phap luat va bién
phap thyc thi can tiép tuc hoan thién. Ching
han, phai thay doi co ché dé cong dong dan
cu va cac to chire xa hoi dan su co thé giam
sat viéc chdp hanh phap luat BVMT cua
doanh nghiép t6t hon, co6 thé tién hanh khai
kién bu¢c doanh nghi€p vi pham cham dut
hanh vi vi pham va bdi thudng cac thi¢t hai
da gay ra. Co ché dé cac thong tin vé tinh
hinh chip hanh phap luat (nhat 14 tinh hinh
VPPL mdi truong cua doanh nghi¢p) duge
minh bach hon. Co s¢ dir liéu ay can duoc
cong bo cong khai va co sy két ndi trong
toan qubc dé ngum dan dé dang cap nhat,
theo doi, danh gia.

4. Tham gia cac diéu wéc qudc té vé moi
truong

Trong thoi gian qua, Viét Nam di nd
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luc thuc thi cac nghia vu vai tu cach 1a thanh
vién ctia cac diéu ude quoc té vé méi truong,
cu thé:

V& hoat dong xay dung phép luat,
truge va sau khi tham gia céac diéu udc quoc
té vé moi truong, Viét Nam da xay dung
nhiéu vin ban phap luat vé méi truong nham
BVMT Viét Nam va gop phan thyc thi cac
diéu wdc qudc té vé moi truong Hé thong
cac van ban phap luat nay da tao thanh
khung phap 1y nham thuc thi hoat dong
BVMT Viét Nam, thyc thi cac diéu ude
quoc té vé moi trudong dong thoi gop phan
BVMT toan cau. Tuy nhién, mot s6 nghia vu
phat sinh tir viéc tham gia cac diéu udc quoc
té vé moi truong chua dugc cac van ban
hién hanh thé hién mot cach day du.

Vé hoat dong xay dung va thyc thi cac
ké hoach BVMT, bao vé cac nguon tai
nguyen Viét Nam da xay dung va thuc thi
cac chuong trinh, ké hoach ngan va dai han
nham thuc thi cdc muc tiéu BVMT, cac
ngudn tai nguyen Sau khi tham gia cac
Cong udc quoc te vé moi trudng, Viét Nam
da thong qua Ké hoach hanh dong da dang
sinh hoc nam 1995, Ké hoach hanh dong thi
hanh Cong udc chung vé bién doi khi hau,
Chién lugc BVMT qudc gia 2001-2010,...
Ngoai ra, trén thuc té, Viét Nam da thanh 1ap
mot hé thong khu bao ton thién nhién dé bao
v¢ da dang sinh hoc.

Vé xay dung cdc co quan thuc thi cac
diéu wdc quoc té vé moi truong, sau khi
tham gia cac diéu udc quoc t& vé moi
truong, Viét Nam déu da xac dinh co quan
nha nudce cua Viét Nam la co quan cua cong
uoc cu the, vi du: Cuc Kiém lam thudc Bo
Nong nghiép va Phat trién nong thon 1a co
quan cua cong udc Pa dang sinh hoc va
Cong udc CITES (Cong udc vé Budn ban
qudc té cac loai dong vat, thuc vat hoang da
c6 nguy co di¢t chung), Cuc BVMT truc
thudc Bo Tai nguyén va Moéi truong la co
quan cua cong udc Basel,... Thong qua hé
thong phap luat, Viét Nam da trao cho céac
co quan QLNN thuc hién chirc ndng QLNN
d6i voi mdi trudng va cac nguon tai nguyen
gop phan thyc thi cac didu ude qudc té vé
moi trudng.
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Viét Nam hién nay la thanh vién cua
khoang 20 diéu udc quoc té vé moi truong
(ti€u biéu la cac diéu uwdc: Cong ude vé Luat
blen nim 1982; Cong udc Vién vé bao vé
tang 6z6n nam 1985; Cong udc New York
vé bién d6i khi hau nam 1992; Cong udc Ve
kiém soat, van chuyen qua blen gidi cac phe
thai nguy hiém va tiéu hiy chung (Cong ude
Basel nam 1989) Cong udc CITES nam
1973; Cong udc vé cac vung dat ngap nude
¢ tim quan trong qudc té dic biét nhu 1a
noi cu tra cua loai chim nudc (Cong udc
RAMSAR nam 1971); Cong udc v€ ngan
ngira 6 nhiém do tau bién (Cong udc MAR-
POL nam 1973); Cong udc vé da dang sinh
hoc nam 1992; Cong udc vé viée bao vé di
san vin hoa va tu nhién thé giéi nam
1972;...).

Ngoal ra, Viét Nam ciing tich cuc
tham gia vao cac dy an, thé ché quoc té khac
vé da dang sinh hoc nhu Ban tu vAn Khoa
hoc va k¥ thuét ciia Cong udc Pa dang sinh
hoc, Dy an khu vyce v€ ngén ngura xu huong
suy thoai méi truong & bién Pong va vinh
Thai Lan (SCS), Chuong trinh bao ton da
dang sinh hoc céac vung dat ngap nudc ha
luu song Mékong, Dién dan da dang sinh
hoc Viét - Lao - Campuchla Dlen dan ho
toan cau (GTF)... Ngoai cac diéu udc ké
trén, Vi€t Nam con tham gia cac dién dan,
t6 chtre khu vyc va tiéu khu vuc, dic biét la
cac diéu ude trong khuon kho cua khbi
ASEAN, trong do co cac dleu udce lién quan
dén BVMT néi chung, bao ton thi€n nhién
va da dang sinh hoc noi rleng DPong thoi,
trong khudn kho hop tac vé moi truong cua
khbi ASEAN, Viét Nam con tham gia céc
thé ché khac nhu Hoi nghi Bo trudng moi
truong trong cac nudc ASEAN (AMME),
T chuc cac quan chtrc cao cép vé moi
truong (ASOEN) va cac nhém cong tac cua
ASOEN ve céc linh vuc: Cac hlep dinh va
cong udc moi truong da phuwong, moi truong
bién va ving ven bo, bao ton thién nhién va
da dang sinh hoc, phat trién thanh pho bén
vitng, quan 1y tong hop tai nguyén nudc va
Nhom dac nhiém ASEAN vé khoi mu
(HTTF). Viét Nam cling la thanh vién cua
Trung tdm Béo ton da dang sinh hoc
ASEAN (ARCBC) dét tai Philippines.



5. Panh gia chung vé phap luat mai
truomg Viét Nam

Thi nhdt, phap luat moi truong & Viét
Nam da phat trién ca vé ndi dung 1an hinh
thirc, diéu chinh twong d6i day du cac yéu
t6 tao nén thanh phan moi truong. Cac vin
ban phap luat vé BVMT da quy dinh tir chire
nang, nhi¢ém vy, quyén han cua co quan
QLNN vé moéi tmong, dén quyen va nghia
vu co ban cua moi ca nhén, to chirc trong
viéc khai thac, sir dung va BVMT. Hé thong
céc tiéu chuan moi truong; quy chuan ky
thuat moi truong cling dugc ban hanh, lam
co s& phap 1y cho vi¢e xac dinh trach nhiém,
nghia vu cta cac cha thé trong viéc BVMT.
Céc quy dinh cua phap luat da chu trong té1
khia canh toan cau ctia van dé moi truong;
xac dinh rd6 BVMT la sy nghiép cua toan
dan chur khong phai chi 1a trach nhiém riéng
cua Nha nudc. Tuy nhién, cac van ban phap
luat vé moi truong lién quan dén timg yéu
t6 moi truong hay diéu chinh nhiing hoat
dong cua con nguoi tac dong dén moi
truong duoc ban hanh chwa dong bo ca thoi
gian ban hanh va ndi dung cua céc quy dinh.

Thir hai, cac quy dinh cua phap luat vé
BVMT tuong doi day du ¢ cac thanh to, ndi
dung cac quy dinh da cu thé hoa tuong dbi
kip thoi va day du cac nghia vu qubc té vé
moi truong ma Viét Nam dd cam két. Tuy
nhién, co ché bao dam thuc thi phap luat
qudc gia cling nhu cam két quéc té chua cao.
Céc bién phap ché tai néi chung chua thich
hop va chua di manh dé trimg tri va ran de
nhtrng hanh vi vi pham. Bén canh viéc tich
cuc ban hanh cac van ban phép luat lién
quan dén viec BVMT, Viét Nam 51'21 tung
bude tham gia cac Cong ude quoc t€ vé
BVMT. Viéc phé chuan cac cong udc nay la
tién dé quan trong cho su hoi nhap cua phap
luat Vi¢t Nam vo1 nhiing tiéu chuan va quy
pham phd bién cta phap luat qudc té; diéu
chinh hoat dong ctia con nguoi tdc dong vao
thién nhién, gay anh huong dén méi truong.

Thit ba, chiic ning QLNN vé tai
nguyén va moi truong tap trung vao mot dau
mdi 1a Bo Tai nguyén va Moi truong 1a dung
hudng nhung chua triét dé. Viéc quan 1y tai
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nguyén van rai rac & nhiéu Bo, nganh, co
ché phdi hop trong QLNN chua dong bo va
hiéu qua.

6. Mot s6 khuyén nghi

Mot la, viéc xay dung khung phap luat
vé moi truong ¢ Viét Nam can phai duoc
xem xét trong tong thé cac chinh sach, dinh
huéng mang tinh qudc gia vé phat trién kinh
té - xa hoi ciia dat nude va dugc xac dinh
theo hai hudng: stra doi, bo sung cac van
ban hién hanh dé khac phuc tinh thiéu nhat
quan khong cu thé, khong xac dinh trong
viéc diéu chinh cac quan hé xa hoi trong linh
vuc BVMT; ban hanh vin ban méi dé diéu
chinh cac quan hé xa hoi trong linh vuc
BVMT cho dén nay chua dugc diéu chinh;

Hai la, giai quyét triét dé van dé xac
dinh pham vi va ddi twong diéu chinh cua
phap luat vé moi truong Pham vi diéu
chinh cua phap luat vé moi truong phai gin
v0i quan | diém vé phat trién bén Vung, tinh
thong nhit ctia moi trudng, coi trong ca viéc
phong ngu’a vaxuly o nhiém, cai thién moi
truong va bao ton tai nguyen thién nhién.
Déi tugng diéu chinh cua phap luat moi
truong can xac dinh & pham vi rong, khong
chi trong pham vi cua Viét Nam ma con tinh
dén loi ich khu vyc va toan cau khong chi
Nha nudc méi 1a chu thé chu yéu chiu trach
nhiém BVMT ma con nhiéu chu thé khac
nita nhu cac ddi tuong khai thac, sir dung
tai nguyén moi truong.

Ba la, tang cuong hop tac quoc te
trong linh vgec moi tru’()’ng BVMT la van dé
c6 tinh toan cau, vi vay, can tang cuong hop
tac qudc te trong linh vyc nay, dac biét la
hO’p tac qudc té vé phap luat. Bén canh do,
can chu trong va tim co ché thich hop de noi
luat héa vao hé thong phap luét quéc gia
quy dinh ciia cac diéu udc quic té trong linh
vyc mdi truong ma Viét Nam ky két hodc
tham gia. X4c dinh rd hiéu luc phap 1y cua
cac quy trinh trong nhing diéu udc quéc té
do, cac quy dinh nao s€ dugc ap dung tryuc
tiép va quy dinh nao thi can chuyen hoa vao
phap luat quéc gia. Tuy nhién, van dé co
ban la Xay dung co che dam bao thyc thi
hiéu qua cam két quc té vé méi trudng tai
Viét Nam m
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Tém tat:

Nim 2012, lan dau tién ¢ nudc ta, khai niém “quay rdi tinh duc (QRTD) tai
noi lam viéc” dua vao B9 luat Lao dong (BLLD) voi y nghia la mét hanh
vi bi cAm (khoan 2 Diéu 8), dong thdi ciing la can ctr dé ngudi lao dong bi
quiy r6i c6 thé don phuwong cham dit hop ddng lao dong hop phap (diém
c khoan 1 Bidu 37). Tuy nhién, trong qua trinh thi hanh luat, quy dinh nay
van gy nhiéu cach hiéu va cach ap dung khac nhau. Bai viét néu sy can
thiét ciia viéc dinh nghia rd hanh vi “QRTD tai noi lam viéc” trong quy
dinh cua phap luat lao dong va dé xudt mot cach hiéu vé dinh nghia “QRTD
tai noi lam viéc” trén co s¢ nghién ctru thuc tién va tham khao cac quy dinh
ctia phap luat quéc té.

Abstract:

The term "sexual harassment in workplace" is first time in Vietnam defined
into the Labor Code of 2012 as a prohibited act (clause 2 of Article 8), at
the same time the grounds for the harassment of the employees may unilat-
erally terminate the labor contract (point c, clause 1 of Article 37). However,
in the course of the law enforcement, this rule still has several different in-
terpretations and application. The article provides the needs of the definition
of the term "sexual harassment in workplace" in the legal provisions on
labor relations and proposes an understanding of the "sexual harassment in
workplace" definition on the basis of real research and reference of the pro-
visions of international laws

1. S cin thiét ciia viéc dinh nghia hanh vi qudy réi tinh duc trong phap luit lao dﬁng

C6 nhiéu khé khan dit ra khi xay dung dinh nghia vé “QRTD tai noi lam viéc”. Diéu
nay xuét phat tir tinh nhay cdm cda van dé tinh duc, tir viéc c6 nhiéu quan ni¢m trai chiéu
ciing nhur tir kha ning chimg minh hanh vi QRTD tai noi lam viéc trén thuc té 1a khong cao.
C6 18, day ciing 1a cac 1y do chi yéu din dén su thiéu ving dinh nghia chinh thitc v& hanh
vi qudy réi tinh dyc trong cac vin ban phap luat hién hanh, mic du BLLD nim 2012 da co

hiéu luc dugc bon nam'.

1 BLLD nam 2012 bit diu c6 hiéu luc tir ngay 01/05/2013.
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Déi v6i cac van dé lién quan dén tinh
duc, nguoi Viét Nam thuong quan ngai va
han ché noi dén, nén nhiéu nguoi, mac du la
nan nhan ctua hanh vi QRTD tai noi lam vi¢c
song van lya chon cach im ling, cam chiu,
ma khong n6i ra, khong tb cao. Trén thuc té,
van d& QRTD tai noi 1am viéc hiu nhu chi
dugc chia sé 4n danh trén cac trang mang xa
hoi ma it vu viéc dugc chia sé cong khai. Ma
khong chi nguoi Viét Nam, “ngay ca tai cac
nudc phat trién nhu My, Phap... thi van dé
xtr Iy QRTD ciing rat kho khan... Hon nira,
ngudi bi quiy rdi ciing khong dam t6 cao vi
so bi trii Gm, tra thu, boi hau hét nguoi
QRTD la sép, ngudi bi quiy rdi 1a nhan vién
cap du6i™. Bén canh d6, khong it trudng
hop mac du biét c6 su viée QRTD xay ra tai
don vi minh nhung nguoi st dung lao dong
van c6 thai do bo qua, gia vo khong nghe,
khong biét, hodc néu c6 xur 1y thi chi & murc
nhéc nha, phé binh, badi thuc té chi ra réng,
néu nhu hanh vi QRTD tai noi lam viéc bi
xtr 1y qua nghiém khéc, hay néi cach khac
1a “lam 16n chuyén” thi ké quiy réi va nan
nhan déu bi anh hudng nhidu vé tam 1y, tinh
than. C6 kha nang cao nhitng ngudi nay sé
chép nhén bo viéc, chuyén noi lam viéc...
gay thiét hai vé nhén luc, tai chinh cho
doanh nghi¢p. Hon nita, moi truong lam
viéc ctia doanh nghiép néu bi danh gia 1a
“khong trong sach” cling s€ gay kho khan
cho viéc tuyén dung nhan sy méi cia nguoi
str dung lao dong.

Cho dén nay, van con nhiéu quan niém
khac nhau lién quan dén hanh vi QRTD tai
noi lam viéc. Vi du, néu chi nhin nguoi khac
gidi bang mat thoi thi ¢ thé coi d6 13 biéu
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hién cua hanh vi QRTD duoc khong, hay
nam gidi li€u co thé 13 nan nhan cua QRTD
tai noi lam viéc khong?...> Ngoai ra, trong
mdi truong lam vigée khép kin hién nay, rat
kho dé ngudi bi QRTD ¢6 thé ching minh
duoc minh la nan nhan ctia hanh vi QRTD
tai noi lam viéc.

Ciing vi thé ma ching t6i cho rang,
viéc dua ra mot dinh nghia déy du vé
“QRTD tai noi lam viéc” hién nay la vo
cung can thiét, boi:

Thir nhdt, mac du 1a vin dé nhay cam,
it dugc phat hién, song tinh trang QRTD tai
noi lam viéc trong nhirg nam gan day ngay
cang tang cao, dang bao dong.

Nam 2012, B6 Lao dong - Thuong
binh va Xa hoi da phdi hop véi T6 chirc Lao
dong Qudc té (ILO) khao sat, nghién ctru
nhanh vé tinh trang QRTD tai noi lam viéc
& Viét Nam. Két qua cho thay, QRTD dién
ra kha phé bién, & moi noi, moi mdi truong
lam viéc, v6i nhiéu do tudi. Phan 16n cac
nan nhan bi QRTD tai noi lam viéc & nudc
ta la ntr gidi, chiém 78,2%, trong khi nam
gi6i chi chiém 21,8%. “Tinh trang QRTD
tai noi lam vi¢c xay ra khong phan biét
nhom tudi hay nganh nghé, trinh d6 chuyén
moén. Tuy nhién, ngudi lao dong c6 do tudi
tir 18 dén 30 bi quay rdi nhiéu hon ca™. Néu
nhu truoc day it c6 vu viéc QRTD tai noi
lam vi€c nao bi phanh phui, thi hién nay, véi
su phat trién cua cong nghé thong tin, cac
mang xa hoi, cling nhu sy thay ddi quan
niém cua tung nguoi, cac vu viéc QRTD tai
noi lam viéc da c6 thé d& dang bi t6 cao hon.
Vi dy, thang 7/2013, tai bénh vién da khoa
tinh So6c Trang, mdt nit bac si da td céo bac

2 Phat biéu ctia chuyén gia tu van tim Iy Trinh Trung Hoa; xem: Minh Duong, “Bi sép QRTD: D c6 ai dam t6 cao?”,
trén http://vov.vn/xa-hoi/bi-sep-quay-roi-tinh-duc-da-co-ai-dam-to-cao-514504.vov.
3 “Nguoi lao dong mo ho vé QRTD”; Y kien cua ban doc trén trang VNexpress.net, chuyén muc Thoi su, ngay

28/5/2015.

4 Phatbiéu ciia ThS. Nguyén Thi Diéu Hong, xem: Thu Hug, “Pua QRTD vao Luat: Van mo hd”, trén http:/duthaoon-
line.quochoi.vn/DuThao/Lists/TT_ TIN LAPPHAP, truy cap ngay 14/01/2017.
5 Van Hang, “QRTD noi cong s¢ khong con 1a chuyén nho”, trén http://anninhthudo.vn/Loi-song, truy cdp ngay

12/01/2017.
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sT truong khoa Tai - Mili - Hong da ¢ ¥ sam
s0 ¢0 trong ca truc. Tuy nhién, vi bac si dugc
nhéic dén kia phu nhan chuyén QRTD ma
chi 1a “quang tay 1én c6 cho vui”®. Ciing
trong ndm 2013, tai Trung tdm Huén luyén
thé thao qudc gia Pa Néng, van dong vién
Truong Thanh H., nguoi duoc coi la “ni
hoang dién kinh” cua thé thao Viét Nam da
t6 cdo huan luyén vién Nguyén Tudn A.,
nguoi phu trach cu ly dai va marathon da
lién tuc c6 hanh vi QRTD minh ngay tai
phong ngu cta ¢ vao cac ngay 5/6/2013,
7/6/2013. Khi tién hanh d6i chat, Nguyén
Tudn A. ban dau c6 phu nhan, nhung sau
do6 da thua nhan hanh vi QRTD Truong
Thanh H.".

Hinh thic QRTD tai noi lam viéc
cling rat da dang. Ttr nhirg hanh vi tiép xtic
co thé, dén nhing 16i choc gheo thiéu dimg
dan, anh mat, ctr chi tho tuc... déu c6 thé
xdy ra trong mai truong lam viéc. Cac dang
“QRTD danh d6i” va “QRTD tao mdi
truong 1am viée ghé so™® déu 1a nhitng dang
QRTD phd bién xay ra & noi lam viéc. So
v6i tinh trang chung cta cac qudc gia khac,
van dé QRTD tai noi 1am viéc & Viét Nam
ciing nhirc nhdi khong kém voi sb nguoi bi
QRTD & mirc khé cao, trong khi hau nhu ca
nguoi lao dong va nguoi st dung lao dong
déu chua c6 nhan thirc, cach nhin nhan dang
dén, day du dé tu bao vé minh, bao vé méi
truong lam viéc trong sach, lanh manh.

Thit hai, viéc thiéu cac quy dinh 16
rang vé QRTD tai noi lam viéc dan dén nhan
thire khong 16 rang cta cac ddi tuong lién
quan ciing nhu tinh trang trim trong thém

6 Pham Thanh, “Hanh vi sam s&, QRTD ¢ noi lam viéc bi nghiém cAm”

cap ngay 14/01/2017.

cua hién tuong do khong xéc dinh dugc vi
pham va hinh thtc xtr Iy vi pham.

Béo c4o nghién ctru vé QRTD tai noi
lam viéc ¢ Viét Nam do B Lao dong -
Thuong binh va Xa hoi va ILO thyc hién chi
ra mot van dé dang lo ngai. P6 1a nhan thirc
cua dai by phan trong xa hoi vé van dé
QRTD con qua mo hd. Co téi 80% trong sb
ngudi duge hoi khong hiéu rd hinh thirc nao
6 thé duoc coi la QRTD, da sb cho réng,
QRTD chi xay ra khi c6 quan h¢ tinh duc
hodc dong cham co thé... con v6i nhirng
hanh vi goi dién, nhén tin, gui hinh khiéu
dam thi khong phai la quiy rbi®. Ca biét, van
con mot s ngudi con gitr nhitng quan niém
sai 1éch vé QRTD. Tuc ngir Viét Nam co6 cau
“Lam hoa cho nguoi ta hai, lam gai cho
nguoi ta tréu” da bao bién cho hanh vi
QRTD dbi voi phu nit tir bao doi nay, nén
nhiéu nguo’l dan ong Van cho minh quyén
dugc nghiém nhién quiy rdi chi em ma
khong bi 1én an. Con phuy nit thi chi biét im
lang chiu dung, vi thuong e then va khong
duoc bénh vuec.

Mat khac, vi chua c6 dinh nghia 1o
rang vé QRTD tai noi lam viéc nén cac quy
dinh cua phap luat vé xur Iy hanh vi QRTD
déu khong cé can cur dé ap dung, hay noi
cach khac 1a quy dinh “van nam trén giay”.
Trén thyc té, nguoi c6 hanh vi QRTD tai noi
lam viéc chi co thé bi truy ctru trach nhiém
hinh su vé toi hiép dam, cudng dam khi co
yéu ciu cua nguoi bi hai hodc ctia nguoi dai
dién hop phap cua nguoi bi hai 1a nguoi
chua thanh nién, ngudi c6 nhuoc diém vé
tam than hodc thé chat.

, trén http://dantri.com.vn/nghe-nghiep, truy

7 Puc Ddng, “Nit hoang dién kinh” Truong Thanh H. bi QRTD”, trén http://thethao.vnexpress.net/tin-tuc/cac-mon-

khac, truy cap ngay 12/01/2017.

8 Theo ILO, “QRTD déanh as6i” 1 viéc nguoi quay 16i dung quyén lyc ctua minh dé ¢ ¢p nan nhan phai chip nhén nhing
dé nghi khiém nha lién quan dén tinh duc dé duoc mot an hué hay loi ich trong cong viéc cua nan nhan, nhu duge
tang luong. Con © QRTD tao moi trrong lam viée ghé so” 1a vide ngm‘yi quéy rbi can thiép thd bao vao cong viéc cua
nan nhén, de doa, dbi xir bét lich s, dung nhung loi tho tuc..

9  Thu Hug, “Pua QRTD vao Luat: Van mo hd”, Ngudn: http: //duthaoonhne .quochoi.vn/DuThao/Lists/TT _TINLAP-

PHAP, truy cap ngay 14/01/2017.
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Hién nay, Luat Xt 1y vi pham hanh
chinh va Nghi dinh Huéng din vé xur phat
vi pham hanh chinh trong linh vuc lao dong
déu chua quy dinh vé loai hanh vi QRTD tai
noi lam viéc, ma madi chi ¢6 quy dinh vé
hinh thirc x{r phat vi pham hanh chinh d6i
v6i ngudi st dung lao dong c6 hanh vi quiy
rdi can bo cong doan'®

Thir ba, mac du kho khan, song nan
nhan cta hanh vi QRTD tai noi lam viéc
hoan toan co thé chtirng minh vi pham cta
nguoi quiy réi néu dugc hudng din phu
hop. Kinh nghiém ctia nhiéu nudc cho thay,
céc to chirc xa hoi thuong tham gia rét tich
cuc vao hoat dong tuyén truyén nham day
1ui nan QRTD tai noi 1am viéc. Hau hét cac
td chirc bao vé phu nit cac nudce déu co 1oi
khuyén céc nan nhan trong truong hop bi
QRTD nén khéo 1éo va cuong quyét trong
d6i ph6 dé han ché ton hai cho minh. Uy ban
Cong bang co hoi viéc lam My khuyén céac
nan nhan hay ghi cha lai thong tin khi bi
QRTD nhu: su viéc xay ra, thoi gian, dia
diém, nhan chung, cac tai liéu chimg minh
(hinh anh, video, tin nhan dién thoai, cudc
n6i chuyén truc tuyén hodc email c6 tinh
chat quay rbi). Néu tu minh khong trén ap
duoc ké QRTD, nan nhan can bao cdo su
viéc 1én nguoi st dung lao dong. Néu su
viée van chua duoc giai quyét, nan nhan nén
khoi kién ra toa an trong vong ba thang tur
ngay su viéc xay ra'l.

2. Pé xuit dinh nghia quiy roi tinh duc
tai noi lam viéc

C6 thé tham khao quan diém cua céc
t6 chirc qudc té va cac qudc gia khi dua ra
mot dinh nghia QRTD tai noi lam viéc. Theo
ILO, QRTD la hanh vi mang ban chat tinh

BAN VE DU AN LUAT

duc hay lién quan dén tinh duc, duoc thé
hién:

- Bang 16i n6i, dung nhiing 10i 18
mang tinh chét tinh duc, thé tuc, binh phém
vé co thé cua ngudi khac, 13p lai nhiéu lan
lam cho d6i tuong théy khé chiu, xdu hd
hoac théy nhan phém minh bi ha thép;

- Khong bang 16i n6i ma bang nhiing
ctr chi hodc hanh vi, nhu nhin chdm chim
vao doi tugng, huyt sao, phd bay nhitng hinh
anh khiéu dam 1am cho dbi twong thdy kho
chiu, x4u ho hoic quéy rdi bang cach giri tin
nhan, thu dién tir;

- QRTD thé chit nhu so mo, cb tinh
dung cham dén than thé doi tuong, lam ap
luc dé quan hé tinh duc, tham chi tan cong,
xam hai tinh duc.

Nhirng hanh vi trén lam anh hudng
dén nhan pham cua nit gidi va nam gidi, va
nan nhan hoan toan khéng mong mudn.

O céac nudc, khai niém QRTD thuong
dinh nghia theo hai cdch, mo ta cac dAu hiéu
cua hanh vi hodc liét ké cac dang ctia hanh
vi. Pao luat Binh déng nam nit - Luét vé cac
Co hoi binh dang ndm 1991 cta Thuy Pién
- dua ra dinh nghia theo cach mé ta dau hiéu,
theo d6, “QRTD 1a hanh vi ngoai ¥ mudn vé
tinh duc hodc hanh vi ngoai ¥ mudn c6 tinh
chét tinh duc, xAm pham dén nhan pham cta
ngudi lao dong tai noi lam viéc'?”. Phan 3
ctiia Pao luat T cédo hanh vi QRTD trong
mdi truong lao dong, gido duc, dao tao hay
trong cac moi truong khac (con goi la Luat
Chéng QRTD nim 1995) caa Philippines
quy dinh: “Trong moi trudng cé lién quan
dén 1am viéc hodc tuyén dung, QRTD duogc
xac dinh la:

1. Yéu cau vé tinh duc duogc thuc hién

10 Khoan 18 Diéu 1 Nghi dinh s6 88/2015/ND-CP ngdy 7/10/2015 sia doi, bo sung mot s6 diéu cua Nghi dinh s6
95/2013/ND-CP ngay 22/8/2013 cua Chinh phu quy ¢ dinh xur phat vi pham hanh chinh trong linh vyc lao dong, bao
hiém x4 hoi, dua nguoi lao dong Viét Nam di lam vig¢e ¢ nude ngoal theo hop ddng.

11 Dang Khoa, “Xu phat QRTD”, Béo Phap luat TP. Ho Chi Minh, ngay 20/03/2013, trén http://plo.vn/xa-hoi.

12 Diéu 6 Pao ludt Binh ding nam nir - Luat vé cac Co hdi binh dang nam 1991 ciia Thuy Dién. Xem Truong Pai hoc
Luat Ha Noi, “Cac van ban phap lut lao dong ciia Thuy Dién”, Nxb. Cong an nhan dén, 2011.

$608(336) T4/2017\_LAP PHAP

NGHIEN CUU| 23



24 |

BAN VE DU AN LUAT

nhu mét diéu kién trong viéc tuyén dung, tai
tuyén dung hodc trong viéc lam, tiép tuc viéc
lam cho mot c4 nhan hodc 1a diéu kién bdi
thuong cho ¢4 nhan do vé diéu kién lam vige
thing bong hodc quyén uu dal thuén loi,
hoic viée tir chbi dap g yéu cau tinh duc
din dén viéc han ché, cach ly hodc phan loai
nhan vién ma giy ra phan biét d6i xir, tudc
di co hoi viéc 1am hodc anh huong xau dén
nhan vién.

2. Céc hanh vi trén s& han ché quyén
hodc vu dai theo phap luat lao dong hién co
cua nhan vién, hodc

3. Céc hanh vi trén tao ra moi trudong
de doa, thu dich hoac xtic pham dén nguoi
lao dong™*3.

O Viét Nam, véi su giap d& cta ILO,
Vu Phap ché (B Lao dong - Thuong binh
va Xa hoi) cung Tong lién doan Lao dong
Viét Nam, Phong Thuong mai va Cong
nghiép Viét Nam da xdy dung va cong bd
B6 Quy tic Gmg xir vé QRTD tai noi lam
viéc vao ngay 25/05/2015. Mac du B Quy
tac khong phai 13 vin ban phap luat, nhung
day 1a co s dé cac doanh nghiép cu thé hoa
vao trong ndi quy, quy ché dé nguoi lao
dong nhan rd hanh vi QRTD. Viéc ra doi B
Quy tic 1a mdt budc tién cua Viét Nam trong
cong cude du tranh chong lai bao luc tai noi
lam viéc.

Theo B Quy tic Gmg xir vé QRTD tai
noi lam viéc'¥, QRTD 1a hanh vi c6 tinh chat
tinh duc gdy anh huong tdi nhan pham cua
nir gidi va nam gidi. Bay 1a hanh vi khong
dugc chap nhan, khong mong muén va
khong hop ly, [am xtc pham ngudi khac va
tao ra moi truong lam vige bat 6n, dang so,
thu dich va kho chiu.

e Cac hinh thirc QRTD:

- Hanh vi qudy roi thé chat: tiép xtc,
cd tinh dung cham, s& mo, cau véo, 6m ap,
hon, tham chi tin cong tinh duc, cudng
dam...

- Hanh vi qudy réi bang 16i néi: nhan
xét khong phu hop, dimg dén vé mit xi hoi,
vin hoa, khong duge mong mudn boi ngudi
dugc nhan xét (nhu nhitng nhan xét vé trang
phuc hay co thé ctia mot ngudi nao d6 khi
c6 mat ho hodc hudng téi ho); ké nhiing cau
chuyén co6 ngu y vé tinh duc; dé nghi, yéu
cau di choi mang tinh c4 nhan mot cach lién
tuc ma khong dugc mong mudn. ..

- Hanh vi qudy réi phi 1oi néi: ngdn
ngir co thé khong dung dan, nhay mat, pho
bay tai li¢u khiéu dam, thu dién tr, ghi chép,
tin nhin lién quan t6i tinh duc. ..

Tuy nhién, s€ khong bi coi 1a QRTD
d6i v6i mot s6 biéu hién nhu: nhiing 10i
khen hoic khich 1¢ thong thudng duoc chip
nhan hoac phu hop vé mat van hoa, xa hoi;
hanh vi giao cdu ddng thuan (trtr hanh vi
phap luat cAm nhu giao ciu vai tré em, giao
céu v6i ngudi chua thanh nién...) duoc tiép
nhan hay dap lai.

e Noi lam viéc dién ra hanh vi
ORTD: Noi thuc hién cong viéc (van phong,
nha may), cac dia diém lién quan téi cong
viéc (hdi thao, tap huén, chuyén di cong tac
chinh thure, cac hoat dong xa hoi lién quan
t6i cong viée, cac hoat dong giao tiép lién
quan tdi cong vigc)...

C6 thé thay, B6 Quy tic Gmg xir vé
QRTD tai noi lam viéc da cu thé hoa nhiéu
no6i dung cia phap luat qudc té lién quan dén
QRTD tai noi lam viéc, thong qua d6 giap

13 Pao luat TH cdo hanh vi QRTD trong moi truong lao dong, gido duc, dao tao hay trong cac moi truong khac (con goi
la Luat Chong QRTD nam 1995) cua Philippines. Xem Truong Dai hoc Luat Ha Noi, “Mot so van ban phap luat lao

dong cua Philippines”, Nxb. Cong an nhan dan, 2011.

14 “Quy tic tmg xir cho Viét Nam hy vong giai quyet QRTD tai noi lam viéc, bao vé€ nguoi lao dong, co 1gi cho doanh

nghiép”,
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nang cao nhan thirc cuia nguoi lao dong,
ngudi st dung lao dong va cac chu thé lién
quan dé tir d6, c6 su diéu chinh hanh vi cho
phu hop.

Viée phé bién céc ndi dung co ban cua
B6 Quy tic ung xtr vé QRTD tai noi lam
viéc trén mot sd trang web tin tirc phd bién
nhu vnexpress.net, dantri.com.vn cho thay,
phan dong du luan ngac nhién vé nhiing
hinh thtrc tOn tai cia QRTD nhu 1a QRTD
bang 101 ndi hodc phi 161 néi... T su ngac
nhién, mot s6 16n nguoi tham gia cac cude
khao sat da tra 101 rang ho timg bi QRTD tai
noi lam viéc véi nhitng hinh thire khac nhau.
Két qua khao sat ngay 29/5/2015 trén trang
vnexpress.net cho thiy, c6 4.468/8.558
ngudi, chiém 52% s6 ngudi tham gia khao
sat, da lua chon cau tra 101 1a “C6” vdi cau
hoi dugce dua ra la “Ban c6 ting bi QRTD &
noi lam viéc?” Trén co sé do, nhiéu ngudi
bay t6 ky vong tir su ra doi cua Bo Quy tic
ung xu vé QRTD tai noi lam viéc nhu: “néu
no tr¢ thanh ndi quy, quy dinh cua cong ty
thi cling giup nhiéu ngudi nhan dang duoc
hanh vi duoc coi la QRTD dé ma tranh, nhét
12 v6i chi em”, hodc “Néu bod quy tac duoc
dua vao noi lam viéc, tréd thanh ndi quy,
cong doan tap huin cho ngudi lao dong biét
dé ho truc tiép nhan dién duoc thé nao 1a
quéy réi tinh duc, tir d6 ¢6 phan ung thich
hop thi nguoi lao dong s€ tranh duogc, phén
nao han ché van nan nay trong méi trudng
lam viéc. Hau hét ngudi lao dong hién nay
con dang rat mo hd vé nhirg hanh vi nay”"s.

Trong qua trinh xay dung du thao
Luat sira d6i, bd sung mot sd diéu cua
BLLD, cac nha lam luat cling da nhan thuc
dugc tAm quan trong cua viéc dua ra mot
dinh nghia vé QRTD tai noi lam viéc. Tai
Dy théo lan 1 cong bd ngay 22/11/2016 noi
dung nay di dugc vao Piéu 8 vé Cac hanh

BAN VE DU AN LUAT

vi bi cdm. Cu thé, khoan 7 Diéu 8 Dy thao
quy dinh:

“7. C6 hanh vi QRTD tai noi lam viéc
nhu ding 161 n6i, hanh vi mang tinh thé chat
hodc tai liéu hinh anh c6 tinh chat tinh duc
khong mong mudn va xtc pham téi ngudi
nhan va:

a) Lap di 1ap lai va tao ra moi truong
lam viéc thu dich; hoac

b) Mot hanh dong don 1¢ c6 ban chét
dang ké; hoic

¢) Mot yéu cau vé tinh duc dé doi lay
loi thé hoac loi ich vé viéc lam hodc dé duy
tri viéc lam”.

C6 thé thay, dinh nghia néu trén cua
Du thao da chi ra duoc cac ddu hiéu co ban
cling nhu céc hinh thtrc ton tai pho bién cta
hanh vi QRTD tai noi lam viéc, dong thoi
nhin manh biéu hién cta QRTD la tao ra
moi truong lam viée thu dich hoac dé danh
d6i... Cach dinh nghia nay da c6 sy tham
khao céac quy dinh ctia phap ludt qudc té va
phéap luat céc qudc gia. Tuy nhién, chung t6i
cho rang, dé dap U:ng yéu cdu 1 rang, minh
bach ctia phap luat, can sua d6i noi dung ctia
diéu luat, lvgc bo mdt s6 cum tir kho hiéu
nhu: “moi truong lam viée thu dich”, “ha‘lnh
dong don 1é c6 ban chat dang ké”,“yéu cau
vé tinh duc”. Theo do, chung toi dé nghi, chi
nén giir lai phan dau cta quy dinh, tic la:
ORTD tai noi lam viéc la viéc “dung loi ndi,
hanh vi mang tinh thé chat hodc tai liéu hinh
danh ¢6 tinh chat tinh duc khéng mong muén
va xiic pham t6i nguoi nhdn”, dong thoi dé
nghi dua quy dinh nay vao Piéu 3 cua
BLLD vé Giai thich tir ngit. Ngoai ra, can
bd sung quy dinh vé cac hinh thic cia
QRTD tai noi lam viéc, trong do bao gém ca
hanh vi quay rdi thé chat, hanh vi quay réi
bang 151 n6i, hanh vi quay rdi khong bang
161 n6i m

15 Thanh Hoa, “Ngudi lao dong mo hd vé& QRTD”™, trén http://vnexpress.net/tin-tuc/thoi-su, truy cap ngay 10/01/2017.
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1. Nhirng han ché trong viéc thyuc hi¢n
chinh sach dao tao, b01 du’o’ng can bo dan
toc thiéu sé ving mién nui phia Bic

Nhitng ndm vira qua, Chinh phu da
ban hanh nhi€u quyét dinh, chinh sach lién
quan dén viéc tang cuong cong tac dao tao,
boi du’orng can b dén toc thleu s6 noi chung
va Vung mién nui phia Bac néi riéng. Tuy
nhién, vi¢c thuc hién chinh sach dao tao, b01
duong can b dan toc thleu s6 vung mién
nui phia Bic van con mot s6 han ché sau:

Thir nhdt, s6 lrong cdn bo ddn toc
con thiéu va chia dam bao co cdu hop Iy
gitta cdc dan toc, nhat la doz VOi cdc Vi tri
lanh dao va mét sé dan toc it nguoi

26 | NGHIEN CUU
I.AP PHAP S6 08(336) T4/2017

areas and provides recommendations to improve the effectiveness of the
policy on training and fostering ethnic minority cadres in this region

Céc tinh ving mién ndi phia Bic ¢6 sd
dan 1a nguoi dan tdc thleu s rat cao, chiém
tir 50 - 95%, nhung s6 luong can bo dan toc
con it va chua tuong xu’ng v6i co cdu dan toc.

Tinh Son La c6 82% dan tdc thiéu s6
nhu'ng ty 1€ can b dan tdc chi chlem 28,64%
can b cap tinh va 37,13% can b cap huyen
(theo thong ké dén dau nam 2015).

Tinh Yén Bai c6 54,16% dong bao
dan toc nhu:ng m&i chi co 37 3% can bo cap
chi uy 1a nguoi dan tdc; trong céac s¢, ban
nganh, doan thé cap tinh, t§/ 1¢ can b lanh
dao la nguoi déan tdc chi co 17,28%. Huyen
Bic Ha, tinh Lao Cai ¢ to1 72,7% céan bo
nguoi Kmh trong khi s6 dan chi chiém



11,5%. Co céu can bo theo cac dan toc cling
con bét hop 1y.

Tinh Cao Bang c0 95% dong bao dan
toc. Nam 2015, trong 0, 12.428 can b cong
chuce nguorl dan toc thiéu sé so voi 14.197
can bg, cong churc toan tinh thi dan toc Tay,
Nung chlem 86,6% (ty 1¢ dan so 1a 72%)
dan toc Dao chiém 0,5% (ty 1¢ dan so la
10,8%), dan toc Mong chiém 0,4% (dan sb
l1a 10,13%).

Tinh Lang Son, s6 can bd nguo’l Tay
chiém 35,5% & cip tlnh va 52,3% & cap
huyén trong khi dan s6 chi chiém 35,5%
toan tinh'. o

Bén canh do, hau hét can bd dan toc
chi dam du:ong cac vi tri viéc lam & cap Xa;
can by ¢ cac bo phan chuyen mon cap
huyén, tinh con han ché. Dbi véi vi tri lanh
dao thi chu yéu can bo dan tdc chi dam
duorng ¢ cac co quan doan thé, to chuc chinh
tri - xa hoi, Ho1 dong nhan dan. S6 luong
can by dan toc ¢ cac co quan tham muu
chuyén mon vé kinh té - ky thuat nhu tai
chinh, ké hoach, xdy dung, giao thong
khong c6 nhiéu.

Thir hai, chat luwong chua dat so voi
Yéu cdu vé chudn héa chuyén mén cho can
bo cap co so ) )

Thuc hién Quyét dinh so
106/2007/QD -TTg cua Thu tuong Chinh
phu vé phe duyet dé an “Mot sO giai phap
tang cuong cong tac dao tao, b01 dudng va
tao nguon doi ngii can bo hé thong chinh tri
CO SO Vnng Tay Bac, giai doan 2007-20107,
trong 4 nam, tur 2007 - 2010, ¢ khu vuc Tay
Bic ¢o gan 33.000 ngucn duorc dao tao, boi
duong klen thirc vé van hoa, ly luan chinh
tri va kién thirc quan ly nha nudc, tuy nhién,
két qua nay moi chi dat chuan cho 51%
trong sO can bo chuyen trach cap Xa ¢ vung
cao (chi tiéu 80%) va 72% vai xa ving thap
(chi tiéu 95%)°.

Mot so dia ban dac biét kho khan nhu
vung cac dan toc rat it nguoi (Mang, La Hu,
Cong, Co Lao) & Bién Bién, Lai Chau va Ha
Giang, trinh d6 can bo con rat han ché.
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Trong tong s6 306 can bo duoc khao sat, Ve
trinh do van hoéa: trinh do tiéu hoc chiém
16%, trung hoc co s¢ 58,8% va trung hoc
phd thong 23,2%; vé chuyen mon; chua qua
dao tao chlem ty 1€ 56,2%, so cap 14,4%,
trung cap 28%, khong c6 dai hoc, cao ding;
v€ quan ly nha nudc: chua qua dao tao
chiém ty 1€ 66,67% va so cap chiém ty 1¢
21,3%; veé ly luan chinh tri cling c6 toi
56,2% chua qua dao tao, 19,6% so cap,
26,8% trung cap3 Nhiing con s6 nay con rat
kh1cm t6n so voi muc tiéu dé ra cua Dé an.
Diéu nay anh huong nhiéu dén nang luc
hoat dong cua doi ngll can bo va to chue bo
may cap co so.

Thir ba, doi ngii can bo cap co SO con
thiéu cdc ky nang trong 16 chirc diéu hanh
quan Iy va to chiec thuc hién chinh sach

Nhimng con s6 trén moi phan anh phan

nao chat lugng va nang lyc doi ngu can bd
dan toc. Van dé quan trong 1a kha nang van
dung va thyc thi, quan ly chinh sach trong
doi song thyc tién, tap hop van dong duoc
nhan dan cung thuc hién t6t cac chu truong,
duong 16i, chinh sach cua Dang, Nha nudc
van dang con nhiéu han ché.
2. Nguyén nhan cua nhirng han ché trong
viéc thwe hién chinh sich dao tao, boi
dudng can b dan tdc thiéu sé viing mién
niii phia Bic

Thir nhat, do nhung kho khan vé diéu
kién tu nhién, k1nh t€ - xd ho1, phong tuc, tap
quan. Vung mién ndi phia Bac la vung c6
diéu kién tu nhién khong thuén loi, dia hinh
nui cao, chia cit, giao thong di lai kho khan,
dia ban rong, dan cu phan tan, mot s6 cong
dong dan toc sinh sdng biét lap Hau hét cac
dia phuong la Vung ngheo kinh té kém phat
trién, mirc song cua nguoi dan thdp. Nhiéu
noi con ton tai nhiing phong tuc, tap quan,
quan ni¢ém chua tién bo v 161 song, su binh
dang va tién bo ctia phy nit va tré em gal
Nhirng kho khan trén da lam giam kha nang
tiép can gido duc cua nguoi dan ciling nhu
co hoi hoc tap, trau doi nang cao kién thirc

1 Thao Xuan Sung (2016), Xay dung ddi ngli can bd dan van nguoi dan toc thiéu sb trong thoi ky déi mai, Nxb Chinh

tri quoc gia, tr. 102, 103, 107.

2 Béo cdo ctia BO Noi vu (2013), vé tong két thuc hign Quyét dinh 106. ' ‘ 7
3 D¢ an phat trién kinh te, xa hdi cac dan toc Mang, La Hu, Cong, Co Lao (2010), so liéu diéu tra khao sat ciia Uy ban

Dan tdc.
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cua can bo dan toc. Piéu kién thiéu thon vé
co s& vat chat 1am viéc va moi trudng song
cung anh huong dén suy nghi, tac phong ctia
can bo, lam glam tinh chuyén nghi¢p hoa
cua d01 ngli can by, cong chure.

Thir hai, do mat bang chung vé gido
duc cua cac Vung nay con thip nén viéc lua
chon tao nguon can bo dan toc va dao tao
boi dudng can bd gap nhiéu kho khin, ca dbi
v61 doi ngli can bo co s¢ va can by quan ly
cac cap dia phuong. Mot s6 dan tdc, soO
nguoi ¢6 trinh d dai hoc, cao dang rét it nhu
dan toc Mang, La Hu, Lu... Ngay ca dan toc
Mong c6 s0 hoc sinh & céc truong dan toc
noi tra kha cao nhung ty 1€ ¢6 trinh do cao
dang, dai hoc khong nhiéu.

Thir ba, nhan thirc cua mot s6 cap uy
dang, chinh quyén dia phuong vé chinh sach
can b9 dan toc chua day du, chua thay 1o
tam quan trong ctia cong tac can b dan toc,
con co tinh trang cuc bo, khep kin dia
phuong, dan toc, chua co y thuc nang do cac
nhom dan toc yeu thé. Viéc xem xét sir
dung, dé bat, bo nhiém can bo dan toc co6
luc, c6 noi con cung nhic. Cong tac dao tao,
b01 dudng con thiéu cu thé, dong bo, ap
dung dap khuon, may moc thco cac chuong
trinh chung, nang tu tudng y lai, bao cap vao
Nha nudc ma thleu di sy linh hoat sang tao.
Cong tac tao ngudn phan 16n dya vao chinh
sach cur tuyén hién da boc 10 rat nhiéu han
ché ma chua co su thay ddi phu hop khi ma
mat bang glao duc da khac xa trude day, co
nhiéu nguon va su lya chon t6t hon trong
cong tac tao ngudn cén ba.

Thar tur, chinh sach dao tao, bdi dudng
can bo chua thyc sy gan két v6i cong tac
quy hoach va yéu cau nhiém vu thuc tién
cua cac dia phuong Vung dan tdc - mién nui.
Thyec té 1a doi ngill can bg dan toc duoc b01
deO‘ng chu yeu qua céc lop ngan ngay nham
dap tng du cac yéu cau vé chimg chi dé bao
dam tuyen dung, vi tri viéc lam, thi ngach
chuyén ngach ma chua xuét phat tir nhu cau
dao tao, boi dudng dé bao dam du nang lyc
lam viéc. Viéc quy hoach dé dao tao, boi
dudng dai han nham xay dung doi ngii can
bo cap quan ly chua dugc quan tam dung
mirc, chua chu dong vé ngudn can b, chua
bb tri hop 1y vé co cau dan tdc, can bo nit.

Thir nam, ndi dung va phuong phap
dao tao cho can bo dan tdc con nhicu diem
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chua phu hop, vira thira, vira thiéu va ap
dung mot cach dai tra cho tht ca céc Vung
Noi dung dao tao mdc du da co nhleu co
gang cai tién nhung van con thién Ve nhirng
phan 1y luén chung, nhung van de ve duong
16i, nguyén 1y, nguyen tic ma thiéu di nhu’ng
ndi dung cu thé vé kinh té, xa hoi, lich str,
dia kinh té dia phuong, cc ndi dung vé quan
tri, ky tri hanh chinh, phu’ong phap phat trién
tu duy, to chtrc phat trién cong dong, quan
ly phat trién tong hop, cac k¥ nang quan ly
xa hoi va xu 1y rui ro... 1a nhu’ng ndi dung
co ban trong quan ly k kinh té - xa hoi trong
tinh hinh hién nay. Vé phu:ong phap, phan
16n str dung hinh thirc thuyét glang, ma it co
su trao d01 dbi thoai, 1am viéc nhom thic
day tinh than lam viéc tap thé va phat trién
tu duy da tao nén su thu dong doi vai
nguoi hoc, 1am gidm hiéu qué dao tao.

Thir sau, chinh sach dai ngd can bo
dan toc chua di manh dé khuyen khich ho
vugt qua nhung khoé khan, rao can de tich
cuc hoc tap, nang cao trinh do dé co thé dam
duong nhung vi tri quan ly. Can b dan toc
thuong gap nhiéu khé khan vé didu kién an,
0, di lai do ¢ xa cdc trung tdm dao tao nén
mat nhiéu chi phi trong khi ché do hd tro
quy dinh & muc thap khong du trang trai.

Thit bay, hé thong chinh sach vé dao
tao boi du:orng, str dung can bo dan toc ban
hanh cham, con thiéu cu thé cho cac nhom
do6i tuong dao tao, thiéu huéng dan, kiém
tra, don doc t6 chirc thuc hién. Nhimg quy
d1nh vé tuyén dung trong Luat Can bd, cong
chtrc va Luat Vién chtc chua thyc sy phu
hop da tao nén nhung bat cap trong cong tac
can by dan toc noi chung cling nhu cong tac
dao tao, b01 dudng can by dan tdc ndi riéng.
3. Mot sd klen nghi ning cao hi¢u qua
thuc hlen chinh sach dao tao, boi du’ong
can bo dan toc thleu s6 hién nay ¢ viing
mién nui phla Bic

3.1 Can ban hanh chinh séch rleng
nham hodn thién khung phap Iy cho cong
tac dao tao, boz du’ang can bo dan toc thiéeu
$6 viing mién nii phza Bic

Vung mlen nui phia Bic bao gém céc
tinh Dong Bic, Tay Bic va Tay Thanh -
Ngh¢, véi dia ban rong lon, ¢ déc diém dan
cu, dan toc phuc tap, c6 nhiéu nét dic thu,
t1nh hinh can b hién nay dang dat ra nhu
cau ddo tao, bdi dudng 16n, da dang nén can



co chinh sach riéng quy dinh cho khu vuc
nay dé bao dam tinh phu hop, hiéu lyc, hiéu
qua, dap ung muc tiéu de ra.

Chinh sach ciing can dugc cu thé hoa
hon trong yeu cau muc ti€u dao tao nhu bao
dam hop ly v€ s0 luong can bo déan toc, co
ciu dan toc, nganh nghe kinh té - ky thuat.
C6 chinh sach dai ngd du manh dé khuyen
khich cac can bo dan toc rat it ngum tham
gia hoc tap néng cao trinh d9, du nang lyc
dé tham gia h¢ thong chinh tri.

3.2 Gan chdt cong tac tuyen dung, quy
hoach véi c¢éng tac dao tao, boi dudng cdn
bo dan toc

Cong tac quy hoach phai di trudc mot
budc, nhat 1a d6i voi cac vi tri quan ly trong
hé thong Dang, chinh quyén, bao dam du
cac yéu cau vé co ciu 1am co s& cho cong
tac dao tao, bodi duong trén quan diém vi
cong viéc chon ngu’(n dao tao chtr khong vi
ngudi ma chon ndi dung dao tao.

Pong thoi, can Xay dung quy hoach
can by dan toc thleu sO chung cho ca vung
tur cap tinh tro 1én dé gan voi ké hoach dao
tao, boi duong va ¢6 thé bd tri sir dung linh
hoat gitra cac dia phuong, tranh tinh trang
khép kin, bi dong nhu hién nay.

Quy hoach phdi bao dam tinh lau dai,
c6 doi ngu tai chirc, d6i ngii ké can va doi
ngu nguon dai han, bao dam du ty 1€ hop 1y
¢ cacdo tuoi. Be lam tdt cong tac quy hoach
cling can thay do1 cach danh gia can bo dan
toc, lay yéu cau nhiém vy cach mang Ia
chinh, khong liy su khac biét vé van hoa dé
501 xét cling nhu yeu cdu qua cao vé do

“nang dong” d6i v6i can bo dan toc.

Can danh g1a dang tinh hinh cén bd
dan tc hién nay, ra soat, phan loai cac nhom
d6i tugng theo yéu cau tiéu chuan dé co ké
hoach dao tao, boi duong hop 1y cho ting
cap,, tung chir danh, can b nao thleu tiéu
chuén gi, can bo nao y€u vé€ mat nao, can boi
duong klen thirc vé mat nao, dé len danh
sach va ke hoach boi dudng nhiing kién thirc
con thleu va yeu cho tung d01 tuong.

D01 v6i can bo du ngudn, quy hoach,
can thiét dua di dao tao co ban, toan dlen
theo tiéu chudn cua tu:ng chtrc danh. S can
b0 dang dam nhan céc chirc danh nhung
thleu chuan va chua c6 nguoi thay thé thi
tiép tuc boi dudng dé bo sung kién thirc theo
dung tiéu chuan quy dinh.

CHINH SACH

i Can thay d6i cach tlep can trong viéc
tuyén dung, chon nguon can bo khong chi
dya trén nguodn cu tuyén ma mo rong sang
cac nguon khac, nhu ngudn tir con em cac
dan toc thleu 50 hoc chinh quy ¢ cac truong
dao tao chit luong quéc gia. Nguon cu
tuyén chi ap dung cho nhiing Vung rat kho
khan hodc cac dan tdc it nguoi, dan tc bi
thleu nguon vé can bd. Thyc hién theo tinh
than Nghi quyét ctia Hoi nghi TIung uong
lan thir Bay, khoa IX nam 2003 vé Cong tac
dan toc.

3.3 Xay dung noi dung, chuong trinh
dao tao phu hop cho cac nhom doi twong
can dao tao, boz du’ang

Can dau tu xay dung hoan thién,
chuén hoa chuong trinh, glao trinh phu hop
vai thoi gian dao tao va cac hé dao tao khac
nhau, tranh sy trung lap kién thirc va lang
phi thoi gian. Trén co s¢ quy dinh vé khung
thoi gian dao tao, can quy dinh ty 1€ hop ly
vé khung chuong trinh cho tirng nhém doi
twong va loai hinh dao tao.

Dbi v6i nhom can b quan ly cong tac
o Vung dan tdc, ngoai phan kién thirc chung
cap nhat vé ch1nh tri, hanh chinh, kinh te,
can co quy dinh yéu cau bat budc noi dung
dao tao vé van dé dan toc & Viét Nam, cong
tac dan tdc va chinh sach dan tdc cua Dang,
Nha nudc; phuong phap cong tac dan toc -
dan van vung dan tdc cung cac kién thuc vé
lich su, dia Iy vang va dia phuong.

D061 véi can bd cap co sd, can tiép tuc
nghién clru, xay dung hoan ch1nh gido trinh
dao tao phu hop. Noi dung dao tao bao gdm
ca cac kién thirc tong hop vé hanh chinh,
luat phap, kinh té, ‘quan ly, chinh sach cling
nhu cac ky thuat to churc cy thé nhu phuong
phap tiép can phat trién cong dong, phuong
phép lap ké hoach, giam sat, danh gia, lap
bao cdo va nam thong tin.

3.4 P6i méi phirong phdp dao tao, boi
duong can bo dan toc

Ngoai vigc xay du’ng ndi dung chuong
trinh ddo tao, can d6i méi phuong phap dao
tao tranh nhu’ng bai gidng ly thuyet, thuyet
trinh kho khan trich dan hodc doc céc van
ban, gido trinh, bai chuan bj trudc.

Phuong phdp thdo ludn nhom, lam
viéc nhom, tang cu:ong d01 thoai, trao do6i
gitra hoc vién, giang vién can duoc két hop
hai hoa, hop ly trong ndi dung chuong trinh.
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Viéc 1y cac vi du, dé tai cudc sdng, cac noi
dung lich str, van hoa dia phuong khi lién hé
vao bai giang hay thdo luén thyong thic day
su tich cuc cua hoc vién. Két hop hoc 1y
thuyét véi thuc té di ngoai lam phong phu
thém ndi dung va phuong phap. Rao can
ngon ngtr do1 khi 1a tré ngai trong qua trinh
dao tao nhung s€ dugc giai quyet khi co
phuong phap dao tao thich hgp ké ca cho
can bo cap co so.

Noi dung, phuong phap dao tao pha1
gan voi viée xay dung phong cach va k¥
nang lam vi€c cho can by gan véi qua trinh
xay dyng nén dan chu hoa trong doi song
kinh t€ - xa h0i ving dong bao dan toc thiéu
sd. Chu trong phat trién hinh thic dao tao
TOT (dao tao giang vién cho tung cap) dé
c6 thé nhanh chong dap g nhu cau cac dia
phuong hién nay.

3.5 Xay du"ng va ndng cao chat lu“ong
déi ngii giang vién dé dao tao doi ngii cdn
bo ddn toc

Dé c6 doi ngii can bo dan tdc co kién
thire, ky nang lam viéc t6t can c6 doi ngii
giang vién c6 kién thuc va kinh nghlem
trong linh vuc dao tao nay, nhat 1a dbi Vi
dao tao can bo co so. Ngoa1 nhung yéu cau
veé tiéu chuan cta nguoi g1ang vién chung,
ho can c6 nhitng am hiéu vé dan toc, phong
tuc tap quan, van hoa, tam ly dan tdc d€ van
dung va xtr ly trong qué trinh dao tao. Mat
khéc, can gap rat tao ngudn bd sung, trudc
tién la nhitng can by gidng vién nguoi dan
toc da duoc dao tao co ban, sau la nhing
ngucn co trinh d9, kha nang va tdm huyét
V01 cong tac dao tao, cu di bdi dudng thém
kién thic, k¥ nang, phuong phap dao tao can
bo dan tdc va tao diéu kién dé ho truong
thanh qua thyc tién.

3.6 Xdy dung va ban hanh chinh
sach khuyen khich trong dao tao, boi

TAI LIEU THAM KHAO

duong doi véi can bo, cong chure, vién
chirc nguoi dan tgc

Nha nuéc can c6 co ché khuyén khich
va ché d6 dai ngd hop 1y, ban hanh chung
d6i v6i cong tac dao tao, boi dudng can bo
vung déan toc va can bd dan tdc nhu che do
hoc phi, tién tai liéu, ting tlen trg cap sinh
hoat, di lai, tham quan thyc té cho hoc vién.

Trong phan bd ngén sach, can danh ty
1€ ngén sach thich dang cho cac hoat dong
tap huan tham quan, thong tin quang ba, dao
tao ngudi dén va can by dia phuong.

3.7T6 chirc trién khai thuc hién tot
chinh sach vé dao tao, boi dwing can bé
dan toc. ) .

Céc cap uy dang, chinh quyén dia
phuong can quan tam hon nira d6i véi cong
tac can bd dan toc nham xay dung doi ngu
can b dan toc du vé s6 lugng, dam bao vé
chét lugng, co ciu dai dién dé dam duong
nhiém vu trong tinh hinh mé&i. Dé lam tot
diéu nay, can c6 chi dao cu the sat sao tur
khau quy hoach can bd céc cap dén xay
dung chuong trinh, ké hoach dao tao; chon
nguoi dao tao; xay dyng ndi dung, chuong
trinh, phuong phéap giang day phu hop voi
y€u céau dao tao tai dia phu:ong; bo tri du
nguon luc ngan sach, giang vién cé chat
luong cho cong tac dao tao; khic phuc tinh
trang trong cho ngan sach trung uong, thuc
hién cing nhic, thleu chu dong, sang tao
nhu da dién ra @ mot s6 dia phuong vira qua
dé nang cao hiéu qua chinh sach dao tao can
bo dan tdc.

Nhung giai phap trén vura _mang tinh
trude mat, vira 1a lau dai trong cong tac can
b va dao tao boi dudng can bo va nd phai
duoc cu thé hoa hon trong cac quy dinh
chinh sach, ca ¢ tam quéc gia lan chinh
sach cu the cta dia phwong trong to chtic
thuc hién m

1. Ban Chip hanh Trung wong Pang, Nghi quyét 24/TW, Hoi nghi Trung wong ln thtr 7 khoa IX vé& Cong tac dén toc.
2. Thu tuéng Chinh phu, Cac quyét dinh cua vé chinh sach dao tao, boi dudng can b xa, phuong, thi trin vung dan toc,

mién nui; vung Tay Bac v.v..
3. Hoi ddng Dan toc ciia Quoc hoi, ¢

Bao c4o giam sat vé viée thuc hién chinh sach, phap luat déi véi can b cong chrre,
vién churc ngudi dén tdc thiéu s6”, Ha Noi, 2014 - 2015.

4. Nguyén Lam Thanh, “Cong tac thé che cu thé hoa dudng 161, chinh sach dén toc cua Pang Cong san Viét Nam trén

Iinh vuc cong tic can bo”, chuyén dé nghlen cuu, 2015.

7. Thao Xuan Sung, Ban Dan van Trung wong, “Xay dung d6i ngii can bd dan van nguoi dan toc thiéu s6 trong thoi ky

mai”, Nxb. Chinh tri quoc gia, Ha N¢i, 2016.
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THUC TIEN PHAP LUAT
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Tém tit:

Bai viét tap trung phan tich mot sb nguyén tic co ban lam nén tang cho viéc
bao vé cong ly ctia Toa an khi thuc hién quyén tu phap duoc sira dbi, bd sung
trong B¢ luat T tung hinh sy (TTHS) ndm 2015. Ngoai vi¢c phan tich, lam
16 ndi dung mai dwoc sira d6i hodc bd sung, bai viét ciing dua ra y kién danh
gia quy dinh cua phap luat vé cac nguyén tic nay.

Abstract:

This article concentrates on a couple of fundamental principles as the basis
for justice protection of the Courts’ judicial power execution according to
new provisions of the Criminal Procedure Code of 2015. Also, the article,
along with analysis and clarification of amended provisions of these
principles, brings out personal points in evaluating provisions on such
principles

1. Biéu 102 Hién phap nam 2013 ghi
nhan: “Toa an la co quan xét Xt cua nudc
Cong hoa XHCN Vi¢t Nam, thuc hién quyén
tu phap” voi mot trong cac nhiém vu cua Toa
an - nhiém vu duoc dat 1én hang déu - 12 “bao
vé cong 1y, bao vé quyén con nguoi”.

Thuyc hién quyén tu phap, Toa an tién

hanh hoat dong xét xr, 1y phap luat lam co
so toi thuong dé hinh thanh phan quyét.
Trong hoat dong xét xur, Toa an phai tuan
theo cac nguyén tic co ban duoc ghi nhan
trong Hién phap nhu: xét xtr so tham c6 Hoi
thAm tham gia; Tham phan, Hoi thAm xét xtr
ddc lap va chi tuan theo phap luat; xét xtr
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cong khai; xét xir tap thé va quyét dinh theo
da sd; bao dam tranh tung trong xét xir; bao
dam quyén bao chira cua bi can, bi cao...

2. Cuy thé héa quy dinh ctia Hién phap,
Piéu 2 BLTTHS nam 2015 xac dinh nhiém
vu cua Toa an la: bao dam phat hién chinh
xac va xu ly cong minh, kip thoi moi hanh
vi pham t0i, phong ngtra, ngan chan toi
pham, khong dé lot toi pham, khong 1am oan
nguoi vo toi; gop phan bao vé cong 1y, bao
vé quyén con ngudi, quyén cong dan, bao vé
ché d6 xa hoi chii nghia, bao vé loi ich cia
Nha nuéce, quyén va loi ich hop phap cua to
chtrc, ca nhan, gido duc moi nguoi y thuc
tuan theo phap luat, dau tranh phong ngira va
chéng t6i pham. Bén canh d6, BLTTHS nim
2015 da cu thé hoa cac nguyén tic co ban
dugc ghi nhan trong Hlen phap, trong do6 co
nhitng nguyén tic lam nén tang bao vé cong
1y do chi dao tryc tlep hoat dong thuc hién
quyén tu phéap cta toa an. Nhitng nguyén tic
diéu chinh hoat dong xét xir cia Toa 4n lan
dau tién dugc ghi nhin trong BLTTHS nim
2015 gdm: nguyén tic bao dam tranh tung
trong xét xu; nguyen tac khong ai bi két an
hai lan vi mot t6i pham; nguyén tic xét xu
kip thoi, cong bang va cong khai; nguyén tic
suy doan vo toi... Viéc bd sung nhing
nguyén tic nay gép phan quan trong diéu
chinh hoat dong thuc hién quyén tu phap
ctia Toa an, bao dam phan quyét cia Toa an
1a diing dan, bao vé duoc cong ly, quyén con
ngudi nhu dit ra trong tién trinh cai cach tu
phép hién nay.

3. Nguyén tic bao dam tranh tung
trong xét xir (Piéu 26 BLTTHS nim 2015)

Nguyén tic bao dam tranh tung trong
xét xir dugc ghi nhan véi cac ndi dung co
ban sau:

Thir nhat, xac dinh cac chu thé co
quyén binh dang trong viéc dua ra ching cu,
danh gia chung ctr, dua ra yéu cau trong qua
trinh khoi t6, diéu tra, truy to xet xu bao
gom Diéu tra vién, Kiém sat vién, ngu’(n

1 Xem biéu 26, 88 BLTTHS nam 2015.
NGHIEN CU’U

I.AP PHAP_ /S6 08(336) T4/2017

khac co thim quyén tién hanh t6 tung, ngudi
bi budc 01, nguoi bao chita va nguoi tham
gia t tung khéc.

Khac véi quy dinh trong BLTTHS
nam 2003, ndi dung cua nguyén tic ndy cé
nhimg thay d01 co ban, do 1a viéc xac dinh
chu thé c6 quyén binh dang dugc mo rong
va day du hon. Trong s6 chu the nay khong
chi co Kiém sat vién va mot s6 nguoi tham
gia t6 tung ma bao gom. Diéu tra vién, kiém
sat vién, nguoi khac co tham quyén tién
hanh t& tung, nguoi bi budc tdi, nguoi bao
chira va ngudi tham gia t6 tung khac. Quyén
binh ding ciing khong bi gidi han trong giai
doan xét xu (trudc Toa an) ma dugc ghi
nhan bao dam trong sudt qué trinh khai td,
diéu tra, truy t6, xét xtr. Noi dung ctia quyén
binh dang khong chi ding lai ¢ binh dang
trong viéc dua ra chung ctr, yéu cau nhu
trong BLTTHS ndm 2003 ma con binh dang
trong viéc danh gia ching cu.

Viéc xac dinh Diéu tra vién, nguoi
khac c¢6 tham quyén tién hanh t6 tung binh
dang v6i cac chi thé tham gia t6 tung khéc
trong viéc dua ra chimg ctr, danh gia ching
ctr, dua ra yéu cau trong qua trinh t tung
tao ra sy can béng gitra cac chi thé co chuc
ning t6 tung khac nhau. Noi dung cua quy
dinh nay c6 anh hudng quyét dinh dén quy
dinh vé chimg cr va ching minh trong
TTHS. Néu trong BLTTHS niam 2003, viéc
thu thap chimg ct quy dinh thudc vé co
quan tién hanh té tyung, con nhitng nguoi
tham gia t6 tung chi co thé dua ra d6 vat tai
lidu, trinh bay nhiing van dé ¢ lién quan
dén vu 4n, thi theo quy dinh cia BLTTHS
nam 2015, ngudi tham gia t6 tung khong chi
co quyen thu thap ching cit ma con co
quyén danh gia chung cir binh dang vai
Piéu tra vién, kiém sat vién, nguoi khac c6
tham quyén tién hanh t6 tung.! Pbi véi
ngudi c6 tham quyén tién hanh t6 tung trong
pham vi nhiém vy, quyén han ciia minh phai
kiém tra, danh gia chimg cir day du, khach



quan, toan dién moi chiing cu da thu thap
duoc vé vu an (Khoan 2 Diéu 108 BLTTHS
nam 2015).

Binh dang trong danh gia ching cir
gitra cac chu thé dai dién cho nha nudc nhu
Diéu tra vién, Kiém sat vién véi nhiing
nguoi tham gia t6 tung khac con thé hién rd
trong quy dinh caa BLTTHS nam 2015 vé
thu tyc phién tda. Theo quy dinh cua Diéu
296 BLTTHS ndm 2015, “trong qua trinh
xét xtr, khi xét théy can thiét, Hoi déng xét
xtr ¢6 thé triéu tap Piéu tra vién, ngudi co
thim quyén tién hanh t6 tung d thuy 1y, giai
quyét vu an va nhirg nguoi khac dén phién
tda”, dé nhimg ngudi nay trinh bay ¥ kién,
lam 16 nhitng quyét dinh, hanh vi t tung
trong gia doan diéu tra, truy td, xét .

Viéc BLTTHS nam 2015 xac dinh
nguyén tic binh ddng trong dua ra chimg ctr,
danh gia chung ctr, dua ra yéu ciu trong sudt
qué trinh khoi t6, didu tra, truy t6 va xét xir
gilta cac chu thé dai dién cho Nha nudc bao
gém Diéu tra vién, klem sat vién, nguoi
khac c6 tham quyén tién hanh t6 tung véi
nguoi bi budce to1, nguoi bao chira va nguoi
tham gia t6 tung tao co s& phap 1y quan
trong, bao dam cho qua trinh giai quyét vu
an hinh sy khach quan, toan dién va déy du,
dic biét han ché viéc 1am oan ngudi vo toi.
Béo dam duoc quyén binh dang ciing 1a tién
dé dé bao dam tranh tung dan chu, binh ding
trong xét xu.

Thir hai, xac dinh rd vai tro, trach
nhiém cua Toa an trong qua trinh xét xir dé
bao dam tranh tung dan chu, binh ding.

BLTTHS nam 2015 xac dinh Toa an
khong phai 1a mot trong cac bén tham gia
tranh tung, Toa 4n diéu khién qua trinh tranh
tung. Cu thé: Toa an quyét dinh phién toa
xét xtr ¢6 dugce tién hanh hay khong khi co
chu thé tham gia tranh tung vang mat; néu
phién toa duogc tién hanh Toa an cé trach
nhiém tao diéu kién cho cac chu thé thuc
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hién day du quyén, nghia vu cta ho dé bao
dam tranh tung dugc tién hanh dan chu, binh
dang; phén quyét ciia Toa an khong chi cin
ctr vao két qua kiém tra, danh gia ching ctr
thé hién trong hd so vu an do Vién kiém sat
chuyén dén ma phai cin ctr vao két qua
tranh tung tai phién toa.

Toa an, chi thé thuc hién quyén tu
phép, dé bao dam cong ly duogc thyc thi,
tranh oan, sai, khi ra ban an, quyet dinh, Toa
an “phai can ctr vao két qua kiém tra, danh
gia chung ctr va két qua tranh tung tai phién
toa”. Picu 26 BLTTHS nim 2015 quy dinh:
“Moi chung cu xac dinh co tdi, chirng ctr
xéac dinh vo toi, tinh tiét tang nang, tinh tiét
gidm nhe trach nhiém hinh sy, ap dung
diém, khoan, diéu cia B¢ luat hinh sy dé xéc
dinh toi danh, quyét dinh hinh phat, muc bdi
thudng thiét hai d6i véi bi cao, xur 1y vat
ching va nhing tinh tiét khac c6 y nghia
giai quyét vu an déu phai duoc trinh bay,
tranh luan, 1am ro tai phién toa.”

Nguyén tac nay thé hién dam nét, dic
trung nhét trong cac quy dinh tai phién toa
(so tham phiic tham) véi nhiéu ndi dung cu
thé2. Mot s6 ndi dung thé hién nang cao binh
dang trong tranh tung tai phién toa: i) xac
dinh chu toa phién toa diéu hanh viéc hoi,
quyét dinh ngudi hoi trude, hoi sau theo thir
tw hop 1y (khoan 1 Diéu 307), Hoi dong xét
xu phai ling nghe, ghi nhan day du y kién
ctia Kiém sat vién, bi cao, ngudi bao chita,
nguoi tham gia tranh ludn tai phién toa dé
danh gia khach quan, toan dién sy that cua
vu an. Trudng hop khong chap nhan y kién
cta nhitng nguoi tham gia phién toa thi Ho1
ddng xét xir phai néu 16 1y do va duoc ghi
trong ban an; ii) cho phép bi cdo hdi bi cdo
khéc, nguoi bi hai, nguoi lam ching khi
dugc chu toa dong y (Piéu 309, 310, 311);
iii) Quy dinh trong qua trinh xét xur, khi xet
thdy can thiét, Hoi dong Xt XU €O the triéu
tap Diéu tra vién, nguoi co tham quyén tién

2 Xem thém Hoang Anh Tuyén (2016), “Xét xir so thdm, xét xtr phiic tham vu an hinh sy” trong “Nhiing diém mai

trong BLTTHS nam 2015 tldd, tr. 318 - 322.
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hanh t6 tung da thu ly, giai quyet vu an va
nhimg nguoi khac dén phién toa dé trinh bay
cac van dé lién quan dén vu an (Diéu 296)...

Viéc ghi nhan nguyén tic bao dam
tranh tung trong xét xu cua BLTTHS nam
2015 da dinh hudng rat rd rang cho Toa an
trong hoat dong xét xur, bdo dam ban an,
quyét dinh ctia Toa an xir 1y cong minh, kip
thoi moi hanh vi pham t6i, khong de lot toi
pham, khong lam oan nguoi vo t01, bao vé
cong ly, quyén con nguorl quyén cong dan. .

4. Nguyén tic Toa an xét xir kip thOl
cong bang va cong khai (Piéu 25 BLTTHS)

Piém moi trong BLTTHS nam 2015
1a viéc bd sung hai yéu cau khac cua hoat
dong xét xtr, thuc hién quyén tu phap cua
Toda an d6 1 yéu cau phai xét xtr kip thoi va
cong bang. Viéc bd sung hai yéu cau nay vao
tén goi cling nhu ndi dung nguyén tac tai
Diéu 24 BLTTHS niam 2015 bao dam sy phu
hop véi Hién phap nam 2013, phu hop voi
chuan muc qudc té, bao dam quyén con
nguoi trong TTHS. Piéu 9 Cong wdc vé cac
quyén dan sy, chinh tri 1966 ghi nhan: “Bét
ky ngudi nao bi bit hodc bi giam giir vi mot
to1 hinh su phdi dugc som dua ra Toa an
hodc mdt co quan tai phan c6 thim quyén
thuc hién chirc nang tu phap va phai dugc
xet xur trong thoi han hop ly hodc duoc tra
tur do”; Piéu 14 Cong udc cling khang dinh
“Moi nguoi déu cd quyén xét xir cong bang
va cong khai boi mot toa an c¢6 tham quyén,
doc lap, khong thién vi.. 5.

B6 sung nguyén tic kip thoi va cong
bang trong TTHS nhu mot yéu cau bat bugc,
thé hién rd viéc ton trong va bao dam quyén
con nguoi trong TTHS hién nay. Béi 1€, mac
du nguoi bi bude to1 dugce coi 1a khong co
t6i cho dén khi duoc ching minh theo trinh
tu, thi tuc lut dinh va c6 ban an ket tdi cua
Toa an c6 hiéu lyc phap luat. Tuy nhién,

khong c6 nghia quyén co ban ctia ho khong
bi anh huong. Trong qua trinh t tung, cac
bién phap cudng ché té tung, bién phap ngan
chin hoan toan c6 thé duoc ap dung ddi voi
nguoi bi budc td1 khi c6 can ctr luat dinh,
dan dén mot s6 quyén con ngudi cua ho bi
han ché. Do d6, qua trinh giai quyét vu an
hinh su cang kéo dai, viéc xét xir khong kip
thoi trong moi truong hop déu giy anh
hudng bat loi dén ddi tuong bi budc toi. Vi
vdly, yéu cau Toa 4n phai bao dam xét xi kip
thoi trong thot han luat dinh da nguyén tac
huéng t6i bao dam quyén con nguoi, quyén
cong dan trong TTHS.

Ngoai viéc bod sung ndi dung xét xir
kip thoi, BLTTHS nam 2015 con bd sung
ndi dung xét xir cong bang. Xét xur cong
bang duoc hiéu 1a xét xtr “theo dung 18 phai,
khong thién vi”.4 Didu nay c6 nghia 1, trong
hoat dong xét xur, Toa an phai bao dam xét
xur theo ding quy dinh cta phap luat, khong
phan biét thanh phén, dia vi xa hoi, gioi tinh,
ton gido, dan tdc ciia nguoi bi budc toi. Trén
mot phuong dién nao do, cé thé coi day la
su cu thé hoa ndi dung cta nguyén tic bao
dam quyén binh ding trudc phap lut ghi
nhan tai Piéu 9 BLTTHS nam 2015.

Theo md hinh t6 tung tranh tung, qua
trinh diéu tra 1am 16 vu an dién ra thong qua
phién toa cong khai nén nguyén tac xét xir
kip thoi, cong bang, cong khai ctia Toa an
s& bao dam cho toan b tién trinh giai quyét
vu an khan truong, nhanh chong.

Trong mé hinh t6 tung ctia Viét Nam,
v&i viée phan chia thanh cac giai doan®, viéc
vu an giai quyét chdm tré, kéo dai cha yéu o
giai doan khoi t6, diéu tra. Vi vay, dé bao
dam cong ly dugce thyc thi nhanh chéng, bao
vé quyeén con ngu(n quyén cong dan, tinh
kip thoi trong viée xtr Iy khong chi la yéu
cau dbi v6i hoat dong xét xtr cia Toa 4n ma

3 Trung tim Nghién ciru Quyén con ngudi - Quyén cong dan, Khoa Luat, Pai hoc Québc gia Ha Noi (2011), “Gidi thiéu
cac van kién quéc té vé quyén con nguoi”, Nxb. Lao dong - Xa hoi, Ha N¢i, tr. 82, §3.

4 Vién Ngén ngit hoc, Trung tdm Tir dién hoc (2002), Tir dién tiéng Viét, Nxb. Pa Néng, tr. 207.

5 “Téng quan nhitng ndi dung 16n stra ddi, bd sung trong Bo luat TTHS ndm 20157, trong: “Nhimg ndi dung méi trong

B¢ luat TTHS nam 2015”; tldd, tr. 17.
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1a yéu cau ddi véi toan bo qua trinh t tung
tr khoi t6, diu tra, truy t6 dén xét xir. Do
d6, BLTTHS nidm 2015 bd sung Diéu 19
quy dinh vé tuan thu phap luat trong hoat
dong diéu tra trong d6 c6 dé cap dén yéu cau
phat hi¢n nhanh chéng, chinh xac moi hanh
vi pham t0i.

5. Nguyén tic khong ai bi két an hai lan
vi mét t6i pham (Piéu 14 BLTTHS nim 2015)

Cu thé hoa quy dinh ctia Hién phap
nam 2013, phit hop véi Cong udce qudc té vé
cac quyén dan su va chinh tri 1966: “Khong
ai bi dua ra xét xtr hodc bi trung phat 1an thir
hai vé cing mét t6i pham ma ngudi d6 da bi
két an hodc da dwoc tuyén trang an phu hop
véi phap luat va thu tuc TTHS cia moi
nuée” (Diém 7 Diéu 14), Biéu 14 BLTTHS
niam 2015 quy dinh: “Khéng dugc khai 6,
diéu tra, truy td, xét xtr ddi voi ngudi ma
hanh vi ctia ho da co6 ban an cua Toa an da
c6 hi¢u luc phap luat, trir truong hop ho thuc
hién hanh vi nguy hiém khac cho xa hoi ma
B¢ ludt hinh sy quy dinh 14 t61 pham”.
Nguyén tic “Khoéng ai bi két an hai lan vi
cung mot toi pham” 1a kim chi nam cho hoat
dong ctia Toa an trong bao dam quyén con
ngudi, quyén cong dan. Tuy nhién, cling can
lwu ¥ rang, viéc xem xét lai tinh ¢6 can cir
va hop phéap ctia ban 4n, quyét dinh ciia Toa
an co hi¢u luc phap luat khong phai la xét
xtr 1an thir hai d6i v6i hanh vi pham t6i ma
ho da duge xét xu, khong vi pham nguyén
tac nay. Viéc xét lai theo thu tuc giam doc
tham, tai thAm 1a thu tuc co tinh chét tuong
ddi dic biét dé khic phuc sai lam trong ban
an, quyét dinh c6 hiéu lyc phap luat cia Toa
an va dua ra phuong an khic phuc nhiing sai
lam nay khong phai xét xur 1an nira véi
ngudi da bi két an.

6. Nguyén tic suy doan vo toi (Diéu
13 BLTTHS nam 2015)

Mic du ¢6 quan diém cho riang day la
nguyén tic hoan toan mdi trén co sé quy
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dinh tai khoan 1 Piéu 31 Hién phap nim
2013.% Tuy nhién, chung t6i cho rang
nguyén tic nay la sy hoan thién quy dinh
cua Diéu 9 BLTTHS nam 2003’. Viéc hoan
thién quy dinh nay véi tén goi mdi “Nguyén
tac suy doan vo toi” 1a budc tién 16n trong
tu duy 1ap phap va cé anh hudng, tdc dong
dén qua trinh thuc thi phéap luat, dic biét 1a
hoat dong xét xur cua Toa an.

Theo quy dinh tai Diéu 9 BLTTHS
nam 2003, nguyén tic duoc hiéu 1a “suy
doan co t01”, vi nguyén tac xac dinh khi nao
mot nguoi dugce coi la c6 to1. Quy dinh theo
cach nay dan dén hé qua la co quan tién
hanh t6 tung, ngudi tién hanh tb tung van
dung moi phuong phap, cach thice dé c6 két
qua khang dinh dbi twong bi budc t01 pham
t1, n6 duoc coi nhu 1a muc dich cudi cung
phai dat dugc cta cac co quan tién hanh to
tung, ma néu khong chimg minh dugc dong
nghia voi viéc “khong hoan thanh nhiém
vu”. N luc chirng minh tdi pham cta cac
chii thé tién hanh t6 tung d& dan dén hé qua
cac vu an oan.

Nguyén tic “suy doan vo toi” quy
dinh tai Piéu 13 BLTTHS niam 2015 khang
dinh ngudi bi budc tdi dugc coi 1a khong co
t6i cho dén khi duge chirng minh theo trinh
tu, thu tuc do BLTTHS quy dinh va c6 ban
an két toi ciia Toa an di co hiéu luc phap
luat. Khi khong du va khong thé 1am séng to
cin ctr d€ budc toi, két tdi theo trinh tu, thil
tuc do BLTTHS quy dinh thi co quan, ngudi
c6 tham quyén tién hanh t6 tung phai két
luan ngudi bi budc toi khong c6 tdi. Nhu
vay, ndi dung co ban, chu yéu can nam duoc
va budc trd thanh nhan thirc cua nguoi cod
tham quyén tién hanh t6 tung néi chung,
Tham phan, Hoi tham néi riéng 14 ludn coi
nguodi bi budc toi 1a nguoi khong co toi
trong qua trinh t6 tung cho dén khi c6 ban
an két toi ctia Toa 4n c6 hiéu luc phap lut.
Muc dich cua co quan, nguoi ¢6 thim quyén
tién hanh t6 tung 1a lam ro sy that khach

6  Dao Tri Uc (2016), “Hé thong nhitng nguyén tic co ban cia TTHS Viét Nam theo B luat TTHS nam 20157, tldd, tr. 72.
7 Piéu 9 BLTTHS nam 2003 quy dinh: “Khong ai bi coi 1a c6 ti khi chua c6 ban an Kkét toi cua Toa 4n d3 c6 hiéu luc

phap luat”.
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quan cta vu an hinh sy va cho két luin
nguoi bi bude tdi c6 pham toi hay khong
pham 61, khong phai c6 gang chirng minh
su ¢O td1 cua nguoi bi budc toi.

Trong hoat dong xét xu cua Toa an,
nguyén tic nay dinh hudng va dua ra yéu
cau bat budc doi Tham phan, Hoi thim trong
nhan thuc phai xac dinh nguoi bi budc toi
van la ngudi vo toi dé thuc hién hoat dong
xét xtr khach quan, binh dang giita cac bén
tham gia td tung, trén co so bao dam tranh
tung dan chu dé dua ra phan quyét ding dén
vé vu viéc hinh su.

7. Ngoai nhitng nguyén tic méi duoc
bo sung néu trén, BLTTHS nam 2015 con
stra d6i mot s6 nguyén tic co ban khac dé
nang cao chat lugng hoat dong xét xir cua
Tda an. Cu thé, bo sung thém vao nguyén tac
“Tham phan, Hoi tham xét xir doc 1ap va chi
tuan theo phap luat” quy dinh: “nghiém cim
CO quan, t6 chure, ca nhan can thiép vao viéc
xét xtr ctia ThAm phan, Ho1 tham. Co quan,

- d
GHIN“ I H“III

(Tiép theo trang 6)

Quan 1y vi md cua Chinh phu ngay
nay khong phai la su nghi€p cia mot hay vai
nhom nguoi. Viéc cdp nhat, xir Iy thong tin
trong nudc va ngoai nudc, su dung cong
ngh¢, str dung tri thirc tim klem cac phu’ong
tién t6i wu cho cudc sdng... lam cho cong
vi¢c quan ly tr¢ nén thuén ti¢n hon. Day la
cach quan 1y dan cha, khoa hoc ma nhiéu
quéc gia hién nay dang ap dung. Phuong
phép cai tri doc doan, doc tai, chuyén ché
ngay cang bi 1€n an vi khong c6 loi cho su
phat trién bén viing cuia cac qudc gia’.

Mot thtr thach nira cia Chinh phu
kién tao la d01 dau véi loi ich nhoém, Chinh
phu kién tao rt d& roi vao tay mot sb ngudi
c6 chung 1¢i ich ca nhan. Loi ich nhém luén
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9  Hd SiQuy, Sdd, tr. 252.
10 Xem Nguyén Si Diing, Sdd.
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td chirc, ca nhan can thi¢p vao viéc xét xur
ctia Tham phan, Hoi thAm dudi bat ky hinh
thirc nao thi tuy tinh chét, muc do vi pham
ma bi xu ly ky luat, xtr phat vi pham hanh
chinh hodc bi truy ctru trach nhiém hinh su
theo quy dinh cta luat”. Sy bd sung quy dinh
c6 tinh chit ménh 1énh, nghiém cim cac
hanh vi can thi¢p vao viéc xét xtr cling nhu
xac dinh ché tai bi ap dung, tham chi ca ché
tai hinh sy 1a bao dam dé hoat dong xét xur
cua Toa an thuc su doc 1ap, mdt trong cac
yéu cau quyét dinh dén chat lvong hoat dong
thuc hién quyén tu phap cﬁa Toa an.

Viéc ghi nhan mot s6 nguyén tic moi,
b6 sung mot s6 ndi dung vao cac nguyén tac
co ban trong TTHS, nhét 1 cac nguyén tic
truc tiép dinh hudng hoat dong xét xir cua
Tda an nham bao dam vé mit phap 1y cho
Toa an hoan thanh nhiém vu bao vé cong ly,
bao vé quyén con ngudi, quyén cong dan
dugc dit ra trong Hién phép m

ton tai, van dé 1a khong thé hy sinh lgi ich
cua dan toc hay cta nhém lén hon cho
nhém bé hon, nhém dic quyén, dic loi. Van
dé ciing khong phai 1a loai bo loi ich nhom,
ma la lam sao hai hoa duogc loi ich gitta cac
nhom, loi ich gitta ngudi dan va doanh
nghi¢p, nguoi dan va nha nudc. Tim ra
dugc cach thirc dé ho co thé dam phan,
thwong lugng v6i nhau nhim bao dam su
hai hoa vé lgi ich méi thue su quan trong.
Vi thé, Chinh phu phai cong khai hoa qua
trinh ban hanh quyét dinh, moi thong tin
dau vao phai khach quan, trung thuc. Moi
quyét dinh déu phai chiu trach nhiém giai
trinh va phai giai trinh duoc. Néu khong
giai trinh duogc thi phai chiu trach nhiém.
Moi hoat dong tac dong dén chinh sach déu
phai duoc diéu chinh va cong khai hoa chir
khong thé “di dém”'* m
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Tém tit:

Giao dat, cho thué dit thong qua hinh thic ddu gia quyén sir dung dét
(QSDD) 1a mot ché dinh tién bg, mang lai ngudn thu 16n cho ngan sach nha
nude (NSNN). Ché dinh nay gép phan khong nho trong viéc minh bach hoa
va lanh manh héa thi truong bat dong san (BDS). Sau mdt thoi gian ap dung,
bén canh nhitng wu diém ndi bat thi hoat dong giao dét, cho thué dat thong
qua hinh thirc dau gia QSDD ciing gip phai khong it bat cap, khé khan, nhu
thiéu van ban huéng dan thi hanh, mot s4 van ban huéng dan thi hanh chong
chéo, mau thuin nhau vé noi dung, dac biét la trong viéc xac dinh gia khdi
diém QSDD dé t6 chirc dau gia... Bai viét phan tich ché dinh vé xac dinh
gi4 khoi diém QSDP trong du gia QSDP va kién nghi mot sb giai phap.

Abstract:

The allocation or lease of land use rights through auctions is a progressive
provision, which provides large revenues to the state budget. This provision
also brings significant contribution to the healthy and transparent real estate
market. Over a period of implementation, along with the outstanding
advantages, the auction of land-use right has witnessed several difficulties,
such as lack of enforcement guidelines or some documents guiding the
implementation of overlapping or even thought contradictory of contents,
especially in determining the reserve price for auction of land use right, etc.
This article is to analyze the regulations on the reserve price of land use right
for auction and propose recommendations for improvements.

1. Khai niém va vai trd ctia ddu gia quyén sir dung dat

1.1. Khdi ni¢m diu gia QSDD

Phép ludt nudce ta quy dinh: Dat dai 1 tai san cong thudc sé hiru toan dan do Nha nude
dai dién chu so hitu va théng nhat quan 1y'. Thuc hién quyén chu so hitu, Nha nudc trao
QSDP cho ngudi sir dung dat thong qua hinh thire giao dat, cho thué dat, cong nhan QSDD

1 Didu 53 Hién phap ndm 2013.
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dbi v6i nguoi dang st dung dat on dinh; quy
dinh quyén va nghia vu cta nguoi sit dung
dat2. Theo quy dinh cta phap luat dan su, ta1
san dugc phép giao dlCh gom vdt, tién, gidy
to co gia va cdc quyen tai san; tai san bao
gém BDS va dong san®. Trong d6, BBS bao
gom dat dai, nha, cong trinh xay du’ng gin
lién v&i dét dai, ké ca cac tai san gin lién véi
nha, cong trinh xay dung, céc tai san khac
gin lién v6i dat dai va cac tai san khac do
phap luat quy dinh; con dong san la nhiing
tai san khong phai 1a BDS.

QSDD 1a mét quyén tai san. Theo Bo
luat Dan sy (BLDS) nam 2005 thi “Quyen
tai san 1a quyén tri gia duoc bang tién va co
thé chuyen giao trong giao dich déan su” va

“Quyén sir dung 1a quyén khai thac cong
dung, hudng hoa loi, 1o tirc tir tai san™. Dau
gia tai san la mgt trong nhiing cach thuc
chuyén quyén s hitu tai san tir chi thé nay
sang chil thé khac gop phan thuc dy hoat
dong kinh té noi chung, hoat dong mua ban
trao doi hang hoa noi riéng phat trién mot
cach da dang. Quan niém truyén thong vé
dau gia 1a viéc mua ban hang hoa (tai san)
cong khai ma nhiing ngudi mua s€ tra gia tur
gia thap cho ti khi tra gia cao nhat va nguoi
ban dau gia dong y ban.

Duéi goc d6 cua quan hé phap luat
dan su, ban du gia c6 thé hiéu 1a hinh thtc
béan dic biét dé ngudi mua tu tra gia, khong
thap hon gia tri thdp nhat do nguoi ban quy
dinh. Ai tra gi4 cao nhét s& mua dugc. Ban
dau gia c6 thé duoc thuc hién dudi hinh thic
tat ca nguoi mua duoc tra gia mot 1an thong
qua hinh thic boé phiéu kin hodc nhiing
nguoi mua duge phép tra nhiéu lan cong
khai trong mot khoang thoi gian xac dinh.

Nhu vdy, c6 thé hiéu ban dau gia tai

san nhu sau: Bdn ddu gid tdi san la mét hinh
thite mua ban céng khai va dweoc t6 chire
duéi hinh thire cu thé theo quy dinh cia
phap ludt; do nguwoi ban dau gia diéu khién,
nham muc dich ban tai san ¢ gid cao nhat,
ngueoi tra gid cao nhdt cho tai san la nguoi
mua dige tai san ban dau gid.

Theo Tir dién Luat hoc thi “Béan dau
gid tai san 1a hinh thirc ban cong khai mot
tai san, mot khoi tai san; theo d6 co nhiéu
ngudi mudn mua tham gia tra gia, ngudi tra
gia cao nhit nhung khong thap hon gia khai
diém 1a nguoi mua dugce tai san™>.

Theo Quy ché ban dau gia tai san ban
hanh kém theo Nghi dinh s6 86/CP ngay
19/12/1996 cua Chinh phu thi bdn ddu gid
la hinh thirc ban tai san cong khai ma co
nhiéu ngwoi muén mua tham gia tra gid theo
thii tuc dwoe quy dinh tai Quy ché nay;
nguoi tra gid cao nhdt va it nhat bang gid
khéi diém la nguwoi dwoc mua tai san ban
ddu gid doé.

Theo Quyét dinh sé 22/2003/QP-
BTC ngay 18/02/2003 cua B¢ Tai chinh,
ddu gia QSDP la viéc co quan nha nuée c6
tham quyén lwa chon chii dau tw, la cdc t6
chite, ca nhan thudéc moi thanh phc”in kinh té
dé giao OSDP (hodc cho thué ddt) bang
hinh thire ddu gid cong khai nham muc dich
huy déng nguon von dé dau te xdy dung cdc
cong trinh co sé ha tang trén dia ban cdc
qudn huyén va thanh pho.

Theo Nghi dinh s6 05/2005/ND-CP
ngay 18/01/2005 cua Chinh phu vé ban dau
gié tai san, ban ddu gid tai san la hinh thirc
ban tai san cong khai, co tw hai nguoi tro
Ién tham gia ddu gid theo nguyén tdc va thii
tuc dwoc quy dinh tai Nghi dinh nay.

Theo Nghi dinh sé 17/2010/ND-CP

2 Pidu 17 Luat Dat dai ndm 2013.

3 Dilu 163 va Didu 174 BLDS nim 2005.

4 Pidu 181 va Biéu 192 BLDS niam 2005.

5 B Tu phap, Tu dién Luat hoc, Nxb. Tu phép, Ha Noi, 2006, tr. 31.
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ngay 04/3/2010 cua Chinh phu thay thé
Nghi dinh sé 05/2005/ND-CP vé ban dau
gia tai san, thi bdn ddu gid tai san la hinh
thiec ban tai san cong khai, co tir hai nguoi
tré 1én tham gia dau gid va tudn theo
nguyén tac va trinh tw thi tuc quy dinh tai
Nghi dinh nay. Phuwong thiec tra gia lén la
phirong thire tra gid tir thdp 1én cao cho dén
khi ¢6 nguoi tra gid cao nhat.

Cin ctr quy dinh cta phap luat dét dai,
Nha nudc giao dét, cho thué dat 1a viéc Nha
nudc thuc hién chuyén QSDP® thong qua
hinh thirc dau gia QSDP’ cong khai ¢o
nhiéu nguoi tham gia tra gia va ngudi nao
tra gia cao nhat 1a ngudi nhan dugc QSDD.

T cac ndi dung da néu trén, & muc do
khai quét thi: ddu gid QSDP trong truong
hop Nha niede giao dat cé thu tién sir dung
dat, cho thué dat la phiwong thirc chuyén
giao QSDD, duoc t6 chire cong khai giita
mét bén la chii thé ¢é tham quyén giao dat,
cho thué dat® véi mot bén la chii thé cé nhu
cau sir dung dat’. Theo d6, chii thé sir dung
ddat muon dwoe nhdn OSDD tham gia tra gid
tir thcfp dén cao theo trinh tu, thi tuc ludt
dinh. Chii thé sir dung nao tra gid cao nhdt
va it nhdt bang gid khoi diém la nguwoi nhén
dwoc OSDDP.

1.2. Vai tro ciia diu gia QSDD doi
véi hoat dpng quan Iy, si dung dit

Giao dat, cho thué dat theo hinh thirc
dau gia QSDD la mot trong nhiing giai phap
quan trong dugc quy dinh trong Luat Dat dai
nam 2003 va dugc ké thira trong Luat DAt
dai nam 2013 nham dam bao tinh cong khai,
minh bach trong quan 1y, st dung dét dai.
Péu gia QSDP c6 nhirng vai trd sau:

Diéu 17 Luét D4t dai nam 2013.

Khoan 1 Piéu 118 Luat DAt dai ndm 2013.
Diéu 59 Luat Dat dai ndm 2013.

Diéu 55 va Bidu 56 Luat Dit dai ndm 2013.

— O 0 3

THUC TIEN PHAP LUAT

Thir nhat, ddau gia OSDP gop phan
vdo viéc tang nguon thu NSNN

Khi QSDD duogc coi la tai san dac
biét, duoc tao diéu kién thuan lgi dé tham
gia thi truong BPS, duoc dua ra dau gia thi
gia tri tir QSDD da gdp phan quan trong,
chiém mot ty 18 16n trong ngudn thu NSNN.
Nguon thu tir dat dai bao gdbm: thué thu nhap
tir chuyén QSDD; thué sir dung dit nong
nghiép; thué st dung dat phi nong nghiép;
tién st dung dat; tién cho thué dat; phivalé
phi trong quan 1y sir dung dat dai. Hang
nim, nguodn thu tir dat dai dong goép vao
NSNN rét 16n, ddc biét 1a sb thu tir tién sir
dung dat khi Nha nudc giao dat cho t6 chirc,
ca nhan. Vi du nam 2014, trong té)ng thu ndi
dia trir dau tho 1a 580.100 ty dong, thi nguon
thu tir tién sir dung dat dong gop téi 45.700
ty ddng. Theo du toan nam 2015, thu tir thué
sir dung dat phi néng nghiép chi c6 1.330 ty
ddng, thué sir dung dat nong nghiép 33 ty
dong, thu tién cho thué dat 6.422 ty dong va
s6 thu tir thué trude ba, thué thu nhép ca
nhén tir hoat déng chuyén nhuong QSDD
ciing khong 16n, trong khi thu tir tién st
dung dét 1én t6i 39.405 ty dong'®.

Thir hai, ddu gia QSDD tao diéu kién
cho thi truong BDS phdt trién

Thi truong BDS 1a thi truong ma ¢ do
ddi tuong dua ra trao ddi, mua ban 1a BDS,
bao gom QSDP va nha &, cac cong trinh gan
lién véi dat da hinh thanh va phat trién voi
tdc do nhanh. Nghi quyét Pai hoi lan the X
ciia Pang xac dinh: “Phat trién thi truong
BDS, bao gom thi truong QSDD va BDS
gén lién véi dét, lam cho dat dai thuc su tré
thanh ngudn vén cho phat trién, gop phan

0 Trang Dia dc online, Nén thu toan b tién st dung d4t vao NSNN, http://diaoconline.vn/tin-tuc/thi-truong-dia-oc-

c18/nen-thu-toan-bo-tien-su-dung-dat-vao-nsnn-i53395, truy cép ngay 24/4/2015.
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vao cong cudc doi méi toan dién dat
nude”!!. Do vay, thi truong QSDD cé anh
huéng rit 16n dén thi truong BPS. Dau gia
QSDD sé& tao ra mit bang gia thi truong
cong khai, minh bach.

C6 nhiéu phuong thirc dé xéac 1ap gia
thi trudng cia mot thira dat nhung cach tot
nhit 1a thong qua dau gia. Cac doanh nghiép
tham dinh gi4, cac co quan nha nuéc khi
thuc hién viéc xac dinh gia, tham dinh gia,
quyét dinh gia dét, can clr dugc coi 1a déng
tin cdy nhit van la dat thong qua dAu gia.
Vi quy dinh thong bao dau gia rong rai trén
cac phuong tién thong tin dai chung, cac to
chire, c4 nhan c6 nhu ciu s& nghién cuu, so
sanh, can nhic dé dua ra gia ca phu hop.

Khi hinh thtrc ddu gia duoc ap dung
mot cach rong rai, mat bang gia s€ dugc xac
1ap cho thi truong, gop phan giai bai todn vé
viéc xac dinh gia dat phu hop voi gié thi
truong dang cé nhidu ban cai hién nay.

Déu gia QSDD tao diéu kién cho viéc
thue hién cac giao dich chinh thurc vé QSDDP
gitta chu thé c6 QSDD (Nha nude va cac to
chirc, ca nhan da duoc glao QSDB) va
ngudi c6 nhu cau sir dung dat (cac to chirc
va ca nhan) trong thi truong QSDD, dam
b&o an toan vé mit phap 1y cho nguoi sir
dung dat trong qua trinh sir dung. Theo do,
QSDP duoc dich chuyén theo huéng dén
tryc tiép voi ngudi c6 nhu cau sir dung dat.

Thit ba, dau gida OSDP tao sw cong
bang, minh bach trong hoat dong giao dat,
cho thué dat

Viée Nha nude giao dit ¢ thu tién sir
dung dét 1a mot hinh thirc 4p dung thi viéc
Nha nuée cho thué dt theo hinh thirc dau
gia la truong hop dac bi¢t. QSDD trong
truong hop nay sé dugc trao cho chu thé sir
dung dét dap tmg dugc cac diéu kién theo
quy dinh va tra gid cao nhat hay it nhat 1a

bang gia khoi diém thi nguoi d6 duoc co
quan nha nudc co tham quyén giao dat, cho
thué dit. Vi viée phai niém yét, thong bao
cong khai thong tin vé thoi gian, dia diém,
QSDD diu gia, cac to chirc, ca nhan c6 nhu
cau st dung dat, da diéu kién theo quy dinh
ctia phép luat déu c6 co hoi tham gia. Trén
thuc té, co thé van c6 nhiing van dé trong
d4u gia nhu hién tugng thong dong, dan xép
dau gia dudi hinh thirc “quan xanh, quan
d6”... song khong thé phi nhan nhiing uu
thé ctua phuong thirc ndy. Viéc co nhiéu
ngudi tham gia vao cude ban diu gia duoc
t6 chirc cong khai, co ché “xin - cho” trong
viéc giao QSDP s& dan bj han ché ap dung
va loai bo.

Thir tw, dau gia¢ QSDD la mot diéu
kién d@é lya chon nha dau tue cé nang luc ve
ky thudt va tai chinh

Théng qua dau gia Vé’i cac diéu kién
rang budc chit ché vé quyén va nghla vu,
va viéc nhiéu ddi tuong ¢ co hoi tiép can,
dang ky tham gia s& cho phép co quan nha
nuée c¢6 tham quyén lya chon duoc nha dau
tu c6 nang lyc dap ung yéu cau, co giai
phéap k¥ thuat tot nhat cho dy an va tinh
hinh tai chinh lanh manh dé thuc hién du
an. Voi yéu t6 mit bang sin c6, du an s&
duoc trién khai thuan loi, ding tién do, dem
lai lgi ich cho ca Nha nuéc, nha dau tu va
x4 hoi. Piéu nay sé han ché duoc tinh trang
du 4n khong trién khai hodc dat bo hoang
khong duoc dua vao st dung dang dién ra
tai mot sd dia phuong.

2. Xac dinh gia khéi diém trong hoat
dong diu gia quyén sir dung dit

2.1. Nguyén tic xdc dinh gid khoi
diém

Thir nhdt, gia dat duoc xac dinh dé
tinh gia khoi diém déu gia QSDP phai cin
clr vao gia dat pho bién trén thi truong tai

11 Pang Cong san Viét Nam, Vin kién Dai hoi dai biéu toan qudc 1an thir X, Nxb. Chinh tri qudc gia, Ha Noi, 2006.

NGHIEN CUU

I.AP PHAP_ /S6 08(336) T4/2017



THUC TIEN PHAP LUAT

thoi diém déu gia QSDD. Gia dat pho bién trén thi truong'? 1a muc gia xuat hién v6i tan sudt
nhiéu nhét trong cac giao dich chuyén nhuong trén thi truong, tring dau gia QSDD, gia dat
xéc dinh tir chi phi, thu nhap cta cac thira dat c6 cting muc dich st dung tai mot khu vuc va
trong mot khoang thoi gian xac dinh'.

Thir hai, gia dat duoc xac dinh dé tinh gia khoi diém 1a gia duoc xac dinh theo muc
dich str dung cua thira dat déu gia'“.

2.2 Phwong phdp xdc dinh gid khéi diém

Tuy theo ting phuong thirc giao dét, cho thué dét 13 tra tién mot 1an cho ca thoi gian
thué hodc tra tién thué dit hang nim ma viéc xac dinh gia dat khoi diém dé tinh dau gia
QSDD c¢6 su khac nhau, cu thé's:

i) Gid khéi diém dau giad OSDP dé giao dat cé thu tién sir dung dat dwoe xdc dinh nhuw

sau:
Gid khoi diém Dién tich dit Gid ddt
ddu gia QSDD (dong) = (m?) X cu thé (dong/m?)
Trong do:

- Dién tich dat 1a dién tich dat tinh thu tién sir dung dét theo quy dinh ctia phap luat vé
thu tién st dung dat;
- Gia dat cy thé 1a gia dat ctia myc dich str dung dat dau gia duoc xac dinh theo quy
dinh tai khoan 1 Diéu 4 Thong tu s6 02/2015/TT-BTC ctia B Tai chinh.
ii) Gid khéi diém ddu gia QSDD dé cho thué dat tra tién thué dat mét lan cho cd thoi
gian thué dwoc xac dinh nhu sau:

Gid khéi diém Dién tich dat Gid dat
ddu gid QSDD = (m?) X cu thé

(dong) (dong/m?)
Trong do:

- Dién tich dat 14 dién tich dat tinh thu tién thué dat mot 1an cho ca thoi gian thué theo
quy dinh ctia phép luat vé thu tién thué dat;

- Gia dit cu thé 1a gia dat cuia muc dich str dung dat ddu gia c6 cung thoi han duogc xac
dinh theo quy dinh tai khoan 1 Diéu 4 Thong tu s6 02/2015/TT-BTC.

iii) Gid khoi diém ddu gia QSDP dé cho thué dat tra tién thué dat hang nam dwoc xdc
dinh nhw sau:

Gid khot diem = Diéntichddt (m>) x BPon gid khéi diém (dong/m?)

dau gia QSDP (dong)

Trong do:

- Dién tich dat 1a dién tich dat tinh thu tién thué dat hang nam theo quy dinh cta phap
luat vé thu tién thué dat.

- Don gia khoi diém dwoc xac dinh nhw sau:

Don gid khoi  _ Gid dat tinh tién . Mikc 1y 1¢ (%),

diéem (dong/m?) thué dat (dong/m?) don gia thué dat

12 Diéu 3 Nghj dinh sb 44/2014/ND-CP.

13 Diéu 3 Thong tu s6 48/2012/TT-BTC.

14 Luu y: trong truong hop Nha nudce thu hdi dét thi gia dat duoc x4c dinh theo muc dich sir dung hop phap tai thoi
diém Nha nu6c thu hdi dét chir khong phai muc dich sé& sir dung sau nay.
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- Gia dat tinh tién thué dat 1a gia dat
cua myc dich str dung dat dau gia dugc xac
dinh theo quy dinh tai khoan 2 Diéu 4 Thong
tw s6 02/2015/TT-BTC;

- Mirc ty 1& (%) dé tinh don gia thué
dat do Uy ban nhan dan (UBND) tinh, thinh
phd tryc thudc trung wong (sau day goi
chung 1a cép tinh) quy dinh cy thé theo timng
khu vuc, tuyén duong tuong ng véi timg
muc dich str dung dat theo quy dinh tai diém
a khoan 1 Diéu 4 Nghi dinh sb 46/2014/ND-
CP ngay 15/5/2014 cua Chinh pht quy dinh
vé thu tién thué dit, thué mit nudc.

Mot van dé can luu y 1a theo quy dinh
tai cac diém b va ¢ khoan 4 Diéu 114 Luat
DAt dai ndm 20136 thi “gia dit cu thé khong
duogc su dung dé lam can ct tinh tién st
dung dat khi Nha nuéc giao dat co thu tién
thong qua hinh thitc déu gia QSDD hoic
cho thué dét théng qua hinh thirc dau gia
QSDD”. Tuy nhién, tai khoin 2 Diéu 15
Nghi dinh s6 44/2014/ND-CP cua Chinh
phit lai quy dinh gid dat cu thé la can cir dé
xdc dinh gid khoi diem dau gia QSDD khi
Nha nuée giao dat c6 thu tién sir dung dat,
cho thué dat thu tién mot lan déi véi ca thoi
gian thué va sau d6 quy dinh nay dugc
huéng din cu thé tai Thong tu sd
02/2015/TT-BTC cua Bo Tai chinh!’.

Bét cap trong quy dinh vé xac dinh gia
dat khoi diém trong dau gia QSDD khi Nha
nudc giao dat, cho thué dat dan dén tinh
trang c6 dia phuong dinh gia dt cin cir vao
bang gia do UBND cép tinh ban hanh, cin
cir vao muc dich su dung hop phap tai thoi

diém dinh gia hay can clr vao muc dich sé

sir dung ciia thira dat, gia chuyén nhuong

15 Khoan 2 Piéu 1 Thong tu s6 02/2015/TT-BTC.

thuc té & dja phuong tai thoi diém dinh gia.
Ciing chinh sy quy dinh khong r6 rang nay
nén nhiéu truong hop khi ap dung trong thyc
té, cac co quan c6 tham quyén da gip rat
nhiéu lung tung, tham chi quan diém gitra
cac co quan trai nguoc nhau.

i) Viéc dinh gia dat khoi diém can cin
ctr vao gia dit do UBND cép tinh quy dinh.
Tam ly ngudi mua thuong dua vao mirc gia
khoi diém va mudn mua duoc gia thap,
ngudi ban thi mudn ban duoc gia cao nhat.
Do d6, can phai dinh gia dat trén co s bang
gia ctia Nha nudc. V& nguyén tic, bang gia
dat do UBND cép tinh ban hanh phai phu
hop voi gia dat pho bién trén thi truong'® va
bang gia nay di can ddi loi ich cua nhiéu
bén trong quan hé tai chinh vé dat. Néu viéc
dinh gia khong theo nguyén tic nay s€ anh
huong dén gia tri tai san dugc dau gia va
quyeén lgi cua cac bén lién quan. Mat khac,
khi cin ctr vao bang gia dat cia UBND cip
tinh d¢ dinh gid, trudng hop ¢6 tinh huéng
phat sinh lién quan dén van dé gia trong qua
trinh d4u gia thi viéc xir Iy cac tinh hudng
nay s€ thudn lgi hon. Ngoai ra, viéc dinh gia
dét chi 1a tam thoi xac dinh gia QSDD, con
gia QSDD thyc té s& 1a gia ban déu gia
QSDD dugce xac dinh trong phién dau gia.

ii) Viéc xac dinh gia dit khong can
thiét phai dinh gia dat ma gia d6 hoan toan
do thi truong quyét dinh vi ban than dau gia
la thi truong ma trong d6 ngudi mua dat gia
cho hang hoa chir khong phai don thuan tra
gia theo cong bd clia ngudi ban. Mat khéc,
gia dt do thi truong quyét dinh s& dam bao
tinh cong khai, minh bach va canh tranh lanh
manh giita cac chu thé tham gia dau gia.

16  Céc diém b va ¢ khoan 4 Diéu 114 Luat D4t dai nam 2013 gia dat cu thé chi 4p dung:
“b) Tinh tién sir dung dat khi Nha nudc giao dat co thu tién sir dung dat khong thong qua hinh thirc ddu gia QSDD;
cong nhan QSDP, cho phép chuyén muc dich sir dung dét déi vai td chirc ma phai nop tién st dung dat;
¢) Tinh tién thué dit dbi voi truong hop Nha nude cho thué dit khong théng qua hinh thirc dau gia QSDD.”

17 Khoan 2 Didu 15 Nghi dinh sé 44/2014/ND-CP va khoan 2 Biéu 1 Thong tu sb 02/2015/TT-BTC.

18 Diém ¢ khoan 1 Diéu 112 Luét D4t dai nam 2013.
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Bén canh d6, vi¢c xac dinh lai gia
khoi diém trong truong hop gia khoi diém
cao dian dén ban du gia khong thanh thi co
quan dugc giao xir Iy ddu gia QSDD béo cao
Chu tich UBND cép tinh xem xét, quyét
dinh viéc xac dinh lai gia khoi diém dé to
chtre dau gid lai. Nguyén tic xac dinh lai gia
khoi diém dugc thuc hién nhu quy dinh dbi
v6i viée xac dinh gia khoi diém lan dau.

2.3 Tham quyén, trinh tw xdc dinh
gid khéi diém"

- Tham quyén xdc dinh gid khoi diém:

i) Chii tich UBND cap tinh quyét dinh
gia khoi diém dau gia QSDP dé giao dit co
thu tién st dung dat hodc cho thué dat;

ii) Can ctr tinh hinh thuc té tai dia
phuong, Chu tich UBND cép tinh ity quyén
hodc phan cép cho Giam ddc S¢ Tai chinh,
Chu tich UBND cip huyén quyét dinh gia
khoi diém dau gia QSDD theo tham quyén.

- Trinh tw xdc dinh gid khéi diém:

Co quan dugc giao nhiém vu chu tri
dau gia QSDP c6 trach nhiém gui hd so dé
nghi xac dinh gia khoi diém téi SO Tai chinh
(trong trudng hop gia khoi diém do Chi tich
UBND cép tinh hodc Giam déc So Tai chinh
quyét dinh) hoic Phong Tai chinh - Ké
hoach (trong truong hop gia khO’l diém do
Chu tich UBND cap huyén quyet dinh).

Can ctr vao dién tich dat tinh thu tién
str dung dat, tién thué dat va cac tai liéu khac
do co quan dugc giao nhiém vu chu tri dau
gia QSDP cung cap®, So Tai chinh (trong
truong hop gia khoi diém do Chu tich
UBND cép tinh hodc Giam dbc S& Tai chinh
quyét dinh) hoic Phong Tai chinh - Ké
hoach (trong truong hop gia khori diém do
Chu tich UBND cap huyén quyet dlnh) co
trach nhiém xac dinh gia khoi diém déu gia
QSDBP theo quy dinh tai Diéu 3 va khoan 2

19  Khoan 4 Dleu 1 Thong tu s6 02/2015/TT-BTC.
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khoan 3 Diéu 4 Thong tu s6 02/2015/TT-
BTC cua B¢ Tai chinh trong thoi han 10
ngay lam viéc, ké tir ngay nhan duoc di ho
so d& nghi xac dinh gia khoi diém dé trinh
cap c6 thim quyén quyét dinh.

Theo quy dinh tai Thong tu so
02/2015/TT-BTC thi tham quyén phé duyet
gid khéi diém tai Pidu 5 Thong tu sb
48/2012/TT-BTC cua B¢ Tai chlnh duogc
quy dlnh nhu sau: Chii tich UBND cdp tinh
quyét dinh gid khm diém dau gza 0SDD dé
giao ddt c6 thu tién sit dung ddt hodc cho
thué dat. Can ct tinh hinh thuc té tai dia
phuong, Chu tich UBND cép tinh c6 thé ty
quyén hodc phan cap cho Giam ddc S¢ Tai
chinh, Chu tich UBND cép huyén quyét
dinh gia khoi diém dau gida QSDP theo thim
quyén. Co quan duoc giao nhiém vu chu tri
dau gia QSDP c6 trach nhiém gui hd so dé
nghi xac dinh gia khoi diém téi So Tai chinh
(trong trudng hop gia khoi diém do Chu tich
UBND cép tinh hodc Giam déc So Tai chinh
quyét dinh) hoic Phong Tai chinh - Ké
hoach (trong truong hop gia khoi diém do
Chu tich UBND cip huyén quyét dinh).

Theo quy dinh trén thi co quan tai
chinh s€ ¢ trach nhi€ém xac dinh gia khoi
diém trinh UBND cap c6 thim quyén quyét
dinh.

Tuy nhién, theo quy dinh tai Piéu 9
Thong tu lién tich sé 14/2015/TTLT-
BTNMT-BTP cua B Tai nguyén - Moi
trudng va Bo Tu phép thi: “Cian ct quyét
dinh dau gia QSDD, S¢ Tai nguyén va Moi
truong to chirc thuc hién viéc xac dinh gia
khoi diém cua thira dat dau gia (gdm gia dat,
ha tang ky thuat, tai san gan lién voi dat néu
c6) theo quy dinh ctua phap luat va trinh
UBND tinh, thanh phé truc thudc trung
wong (sau dy goi chung 1a UBND cip tinh)

20 Gom hd so vé tai san gin lién v&i dit va cac hd so khac nhu bang gia dat, mirc ty 18 (%) dé tinh don g1a thué dét, hé
s6 diéu chinh gia dit, mirc (%) dé tinh don gi thué dit xay dung cong trinh ngdm, mirc thu cu thé dat c6 mat nudc.
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phé duyét... Can ctr hd so trinh cta SO Tai
nguyén va Moi truong, UBND cap tinh thyuc
hién phé duyét gia khoi diém cua thira dat
dau gia”.

V6i su thiéu thong nhat giita cac van
ban huéng dan néu trén, viéc xac dinh gia
khoi diém trong ddu gia QSDD sé& gay kho
khin cho qué trinh t6 chirc d4u gid QSDD
tai dia phuong. Mat khéc, ngay 08/6/2015,
B6 Tai chinh dd ban hanh vin ban sd
7519/BTC-QLCS vé viéc xac dinh gia khoi
diém dé dau gia QSDP da néu rd: Viéc xdc
dinh gid khoi diém dé dau gia QSDD khi
Nha nuée giao dat theo quy dinh ciia Ludt
Pt dai nam 2013 thuc hién théng nhdt theo
Théng tw s6 02/2015/TT-BTC.

Thong tu lién tich s6 14/2015/TTLT-
BTNMT-BTP quy dinh S¢ Tai nguyén va
MBoi trudng tb chirc thyc hién viée xac dinh
gia khoi diém cua thira dat dau gia trinh
UBND cip tinh phé duyét nhung khong quy
dinh 106 co quan chiu trach nhiém tham dinh
phuong an gia khoi diém. Noi dung nay
khong théng nhat véi quy dinh tai khoan 3
Diéu 114 Luat Pat dai nam 2013: “co quan
quan 1y dat dai cAp tinh trinh Hoi dong tham
dinh gia dat xem xét trude khi trinh UBND
cung cap quyét dinh”.

Nhu vay, c6 thé noi, dén thoi diém
nay, cac van ban huéng dan vé viéc xac dinh
gia khoi diém dé dau gia QSDD khi Nha
nudc giao dat co thu tién sir dung dat, cho
thué dat chua déng bd nén viéc ap dung dé
t6 chirc ddu gia QSDD tai dja phuong gip
nhiéu vuéng mic, kho khan khi thyc hién.

Can cur vao quy dinh cua phap luat co6
lién quan va thyc tién thuc hién xac dinh gia
khoi diém dau gia QSDD, chung t6i tom
luge trinh tw va thAim quyén xac dinh gia
khai diém QSDD nhu sau:

- Bude 1: don vi dugc giao to chirc
dau gia QSDP can cilr vao phuong phéap xac
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dinh gia khoi diém, tinh toan gia khoi diém
va trinh co quan tai chinh ¢ thim quyén dé
tham dinh (Phong Tai chinh- K& hoach cép
huyén hoac So Tai chinh).

- Bude 2: UBND cép c6 tham quyén
cin ¢t vao van ban dé nghi cua co quan tai
chinh phé duyét hodc yéu cau diéu chinh gia
khoi diém.

- Buoc 3: Trén co s¢ van ban cua co
quan tai chinh va UBND c6 tham quyén,
Hoi dong dau gia QSDD xac dinh va cong
b gia khoi diém dau gia QSDD thura dét s&
dau gia.

Ngoai ra, trong truong hop xac dinh
lai gia khoi diém thi nguyén tic, trinh tu
tham quyén xac dinh lai gi khoi diém thuc
hién nhu quy dinh ddi véi viée xac dinh gia
khoi diém 1an dau. Truong hop phai xéac
dinh lai gia khoi diém trong truong hop sir
dung phuong phap hé s6 diéu chinh, So Tai
chinh chu tri x4c dinh lai hé sb diéu chinh,
trinh UBND cép tinh quyét dinh theo quy
dinh dé 1am can ctr x4c dinh lai gia khoi
diem?'.

Tém lai, viéc thiéu quy dinh cua phap
luat cu thé trong viéc xac dinh gia khoi diém
trong dau gia QSDP da dan dén nhiéu kho
khin cho co quan nha nudc cd tham quyén
can ctr dé xac dinh gia dat khoi diém dé dau
gia QSDD vi day la ndi dung quan trong
trong dau gia QSDP. Vi vay, ching tdi kién
nghi:

Thir nhdt, Diéu 117 Lut Dat dai ndm
2013 khong quy dinh mic gia téi thiéu (gia
san) trong xac dinh gia trang d4u gia QSDP.
Vé nguyén tic ddu gia QSDD theo quy dinh
hién hanh, nguoi tra gia cao nhét va it nhat
bang gia khoi diém trong phién ban dau gia
la ngu:m trung dau gla Truong hop gla khai
diém thap hon gia dat do UBND cap tinh
quy dinh ma ngudi tra gia cao nhat ciing
thip hon gid do UBND cap tinh quy dinh thi



muc dich cua viéc diu gia QSDD khong dat
duoc.

Do vay, viéc quy dinh theo hudong gia
dat tring dau gia khong duoc thap hon gia
dat do UBND cap tinh quy dinh trong
truong hop giao dat c6 thu tién sir dung dat
hodc cho thué dat tra tién thué dit mot 1an
hodc don gia thué dat hién hanh ddi voi dau
gia QSDD thué 1a phu hop.

Trudc day, khoan 3 Diéu 58 Luat Dat
dai ndm 2003 quy dinh “gia trang du gia
QSDD khong duge thip hon gia dat do
UBND tinh, thanh phé truc thudc trung
wong quy dinh”. Chung t6i dé nghi bd
sung quy dinh muc gia toi thiéu (gia san)
trong xac dinh gia trang dau gia nhu da
quy dinh tai khodn 3 Diéu 58 Luat Dat dai
nim 2003 vao Diéu 117 Luat D4t dai nim
2013. Chuing t6i cho rang, quy dinh nay 1a
hop 1y vi van dam bao duogc sy quan ly
théng nhat cia Nha nudc ddi voi dat dai
va quan ly bang khung gia dét, bang gia
dat theo Diéu 112, Diéu 113, Diéu 114
Luat Dat dai nim 2013.

Thit hai, can ¢t quy dinh tai cac diém
b va c khoan 4 Diéu 114 Luat Dét dai nim
20132 thi gid ddt cu thé khong duoc sir dung
dé 1am can ctr tinh tién sir dung dat khi Nha
nudc giao dit c6 thu tién thong qua hinh
thirc dau gia QSDD hoic cho thué dat thong
qua hinh thtrc ddu gia QSDD. Tuy nhién, tai
khoan 2 Diéu 15 Nghi dinh s6 44/2014/ND-
CP cua Chinh phu lai quy dinh gia dét cu thé
1a can ctr dé xac dinh gia khoi diém dau gia
QSDP khi Nha nudc giao dt co thu tién st
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dung dt, cho thué dét thu tién mot 1an dbi
voi ca thoi gian thué va sau d6 quy dinh nay
duoc huéng dan cu thé tai Thong tu sb
02/2015/TT-BTC cua B¢ Tai chinh. Do do,
chung toi dé xuit khong ap dung gia cu thé
dé 1am can ctr xac dinh gia khoi diém trong
dau gia QSDD nhu quy dinh tai khoan 2
Diéu 15 Nghi dinh s6 44/2014/ND-CP cia
Chinh phu va khoan 2 Diéu 1 Théng tu sd
02/2015/TT-BTC cua B Tai chinh voi
nhirng co s& sau day:

(1) Hai van ban néu trén da vi pham
nguyén tic dam bao tinh thong nhét trong ap
dung phap luat®.

(ii) Gia dit do UBND cép tinh ban
hanh phai ¢am bao nguyén tic dugc xic
dinh tai Diéu 112, Diéu 113 Luat Dat dai
nam 2013 cling nhu quy dinh tai Nghi dinh
s6 44/2014/ND-CP.

UBND cip tinh khi ban hanh, diéu
chinh bang gia dat phai tuan thi nhing
nguyén tic va phuong phap dinh gia duoc
xac dinh trong Luat DAt dai va cac van ban
hudng dan cu thé. Néu thira nhan quy dinh
gia cu thé 1am can cir dé xac dinh gia khoi
diém trong d4u gia 1a vo hinh trung thira
nhan gia d¢it do UBND cép tinh ban hanh
khong dung nguyén tic xac dinh gia dat 1a
pht hop véi gia dat phd bién trén thi truong
duogc xac lap 1a muc gia xuét hién véi tn
suit nhiéu nhit trong cac giao dich chuyén
nhuong trén thi trudng, trang dau gia
QSDBD, gia dat xac dinh tir chi phi, thu nhap
ctia cac thira dat co cung muc dich sir dung
tai mot khu vuc va trong mot khoang thoi
gian x4c dinh m

22 Piém b va c khoan 4 Didu 114 Luat Dét dai nam 2013 quy dinh cac cach thirc ap dung gia dat cu thé dé tinh tién su

dung dét:

“b) Tinh tién sir dung dét khi Nha nudc giao dit c6 thu tién sir dung dAt khong thong qua hinh thirc du gia QSDD;
coéng nhan QSDD, cho phép chuyén muc dich sir dung dat dbi véi td chirc ma phai ndp tién sir dung dat;
¢) Tinh tién thué dét déi voi truong hop Nha nude cho thué dit khong thong qua hinh thire déu gia QSDD.”
23 Xem khoan 1 Didu 5 va khoan 2 Didu 156 Luat Ban hanh vin ban quy pham phép luat nam 2015: “Trong trudng hop
c4c van ban quy pham phap luat c6 quy dinh khac nhau vé cting mét vén dé thi 4p dung vin ban c6 hiéu luc phép Iy

cao hon”.
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Luat dan sy Viét Nam, bao gom ca

Toém tat:

Trén co so phan tich Diéu 26, Diéu 32 Luat Hon nhan va Gia dinh (HN&GD)
nam 2014, bai viét chi rd ngudi giao dich véi v hodc chdng theo quy dinh
tai cac diéu luat nay khong phai 1a nguoi thir ba ngay tinh theo quy dinh tai
Diéu 133 B6 luat Dan su (BLDS) nam 2015 nhung van duoc Luat HN&GD
nam 2014 goi 1a ngudi thir ba ngay tinh. Pong thoi, bai viét néu tac dong
tiéu cuc ctia viée thiéu thong nhét trong xay dung khai niém nay, tir d6 dé
xuét bién phép trién khai ap dung nhim bao dam tinh thong nhat.

Abstract:

Basing on the analysis of the Article 26 and Article 32 of the Marriage and
Family Law of 2014, this article states that the individual who is in a civil
transaction with spouse hereby is not bona fide third party according to the
Article 133 of Civil Code of 2015. Yet, the Marriage and Family Law of 2014
has dedicated that is a bona fide third party. In addition, this article shows a
number of negative impacts by this inconsistent definition of the bona fide
third party, and then suggests several ways to perform the unified
understanding.

HN&GD nam 2014 thi nguoi giao dich véi

BLDS nidm 2005 va BLDS nam 2015, déu
quy dinh hoan canh dé xuét hién ngwoi thir
ba ngay tinh 1a khi mdt tai san phai duogc
chuyén giao bang hai giao dich lién tiép,
nguoi thir ba 1a nguoi nhan tai san thong qua
giao dich thu hai. Thé nhung, theo Luat
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chi ngudi vo hodc nguoi chong van dugc
goi la nguweoi thir ba ngay tinh. Trong khi do,
mot cach tat nhién, mot thuat ngtr dung cho
hai van ban lut phai c6 noi ham giéng nhau.
Luat HN&GD nam 2014 1a mdt luat chuyén
nganh, khong c6 diéu kién va ciing khong



thé mo ta cac dau hiéu nhan dién nguoi tho
ba ngay tinh nhu BLDS nam 2015, nén khi
vién dan 4p dung quy dinh vé bao vé ngudi
tho ba ngay tinh trong BLDS nam 2015,
khai niém nay can phai duoc xay dung nhét
quan véi nhau vé cach tiép can.

Nhu vay, c6 ba van dé dat ra theo mot
hé thdng logic, d6 1a: (i) ngudi giao dich véi
vo hoac chéng trong Luat HN&GD nam
2014 c6 thuc su la nguoi thr ba ngay tinh
theo cach tiép can ctia BLDS niam 2015 hay
khong; (i1) truong hop khong 1a nguoi thir
ba ngay tinh thi ho 1a loai nguoi nao trong
BLDS nim 2015 va dugc bao vé nhu thé
nao, va (iii) can c6 hudng trién khai ap dung
nhu thé nao ddi voi quy dinh c6 lién quan
vira néu ¢ trén.

1. Hai loai “nguwoi thir ba ngay tinh” va
tAm quan trong cia viéc phan dinh hai
loai ngwoi nay

Khoa hoc phép 1y di ¢6 nhiéu nghién
ctru, danh gia vé cac bién phap ma cic hé
thong phap luat thuong sir dung dé bao vé
nguoi ngay tinh néi chung va bao vé nguoi
thir ba ngay tinh néi riéng. Dé quy dinh cho
phul hop véi timg hoan canh va véi thuc té,
nguoi ta da phan dinh “nguoi thir ba ngay
tinh” thanh “nguoi thr ba ngay tinh dau
tién” va “nguoi thir ba ngay tinh tiép theo™

Nguoi thtr ba ngay tinh dau tién 1a
ngudi thir ba trong mbi quan hé véi hai
ngudi nao d6 c6 lién quan dén tai san.
Thudng hai ngudi c6 lién quan dén tai san
do 1a chu s¢ hitu dich thuc cuia tai san va
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nguoi truc tiép giao dich véi ngudi thir ba
d6. Chang han, A va B 1a vo chong nhung
ngdi nha chung cua ho chi dung tén chong
la A. Sau do, A ban nha cho C nhung khong
cho vo 1a B biét diéu do. C trong truong hop
nay duogc goi 1a nguoi thi ba trong mdi quan
hé v6i hai ngudi c6 lién quan dén tai san, 6
la A, véi tu cach 1a nguoi truc tiép giao dich
va B véi tu cach 1a dong s¢ hitu tai san.
Hoic: Ong Q cho 6ng P muon 200 mét
vuong dét sir dung. Ong P da ty ¥ dang ky
va dugc cap gidy chimg nhan quyén sir dung
dat. Sau d¢, ong P chuyén nhuong cho éng
K. O truong hop nay, ngudi ta goi ong K 1a
nguoi thi ba 1a trong mi quan hé véi ong
QvaongP.

Khi nguoi thr ba ndy nhan chuyén
giao tai san ma hoan canh giao két giao dich
d6 hoi di cac dau hiéu duge cho 1a ngay tinh
thi ho dugc coi 1a ngudi thir ba ngay tinh dau
tién.

Diéu kién dé xuét hién nguoi thir ba
ngay tinh dau tién kha don gian, d6 1a chi
can mot giao dich duoc thiét 1ap va ngudi
nhan tai san thong qua giao dich d6 cé tinh
chat ngay tinh. Chinh vi diéu kién xuat hién
c6 tinh chat don gian cho nén cho phép mdi
hé thdng phép luat thiét 1ap quy tic wu tién
bao vé quyén loi cho ngudi c6 quyén dinh
doat dich thuc. Tuc 1a, chu s¢ hiru dich thuc
cla tai san s& dugc uu tién bao vé quyén
trong truong hop nay. Do vay, phap luat
nhiéu nudc van cho phép chii s¢ hiru doi lai
tai san tir ngudi thir ba ngay tinh dau tién?.

1 Pamela O’Connor, Registration of Invalid Dispositions: Who gets the Property? trong Elizabeth Cooke, Modern Stud-
ies in Property Law Vol 111, Hart Publishing (2005). Dan theo: P4 Thanh Cong, “Doi lai bét dong san tor nguoi thir
ba ngay tinh”, Ky yéu hoi thao khoa hoc “Phép luat dat dai va nha & v6i vin dé bao dam quyén con nguoi & Viét
Nam” do Trung tam Nghlen ctru Quyén con ngudi - quyén cong dan va Khoa luat Dan sy Truong Dai hoc Luat Thanh

phdé HS Chi Minh t6 chire thang 9/2011, tr. 120.

2 Xu hudng nay dugce thé hién dién hinh trong hé théng phap luat Anh (va mot $6 nudce khac), theo: Pamela O’Connor,
Registration of Invalid Dispositions: Who gets the Property? trong Elizabeth Cooke, Modern Studies in Property Law
Vol 111, Hart Publishing (2005), p. 50. Dan theo B3 Thanh Cong, “Doi lai bit dong san tir ngudi thir ba ngay tinh”,
Ky yéu hoi thio khoa hoc “Phép luat dit dai va nha ¢ vi vén dé bao dam quyén con nguoi & Viét Nam”, tldd, tr. 122.
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Theo chung t6i, diéu nay xuat phat tir quan
niém cho réng, viéc doi lai tai san tir nguoi
thir ba ngay tinh dau tién khong 1am xao tron
qua 16n dén quan hé sé hiru, vi nhu trén da
no6i, no chi lién quan dén mot giao dich, lién
quan dén quyén loi cua it nguoi.

Ngudi thir ba ngay tinh tiép theo 1a
nguoi nhan chinh tai san d6 thong qua mot
giao dich thur hai. Goi ho la nguoi tht ba
ngay tinh tiép theo vi tinh chat ngay tinh da
xudt hién ngay ¢ ngudi nhan chuyén giao tai
san ¢ giao dich thu nhat. Mat khac, véi giao
dich thir nhat d6 thi ho 1a nguoi thi ba, tic
khong phai chi thé cua giao dich nay.
Nhung ho lai nhan tai san do béng viéc xac
1ap mot giao dich tiép theo. Ching han nhu
0 hai vi du vira néu, sau khi C mua nha cua
B va dugc cap gidy thi lai tiép tuc ban ngdi
nha d6 cho D. Twong ty, 6ng K nhan chuyén
nhuong dat ciia 6ng P va da duoc cép gidy
va tiép tuc chuyén nhuong né cho N. Trong
truong hop nay, D va N duogc coi la nguoi
thir ba ngay tinh tiép theo.

Nhu vay, diéu kién dé xuit hién nguoi
thir ba ngay tinh tiép theo 1a phai ton tai it
nhat hai giao dich ndi tiép nhau va mot tai
san nhat dinh dong thoi 1a dbi tugng ciia cac
giao dich d6. C6 nghia la diéu kién xudt hién
clia nguoi nay sé phtic tap hon nhiéu so véi
ngudi thir ba ngay tinh dau tién. Chinh vi
vay, phap luat cac nudc thuong uu ti€n bao
vé quyén loi cho nguoi thi ba tiép theo bang
nhting bién phap khac nhau, trong dé chu

yéu 13 bién phap coi giao dich tiép theo s&
¢6 hiéu lyc trong nhimng trudng hop nhat
dinh ké ca khi giao dich thir nhat da bi xéac
dinh 12 v6 hi¢u. Boi 1€, viéc cho phép chu s¢
hiru dich thyc doi lai tai san tor nguoi nay
lam cho quan h¢ tai san khong on dinh, an
toan giao dich khong bao dam dugc. Hon
nira, tinh ngay tinh cua nguoi nay - theo
chiing t6i - 1a cao hon rat nhiéu so véi ngudi
thir ba ngay tinh dau tién, vi khi tai san duoc
chuyén giao qua nhiéu giao dich lién tiép
nhau thi khé c6 thé yéu cau ngudi nhan tai
san phai biét ngudi c6 quyén dinh doat thyc
su 1a ai. V& phuong dién kha ning, ho thuc
su khong thé biét duoc ké ca khi ap dung
nhiéu bién phap; vé phuong dién nhén thic,
ho khong biét minh dang giao dich véi
nguoi khong co quyén dinh doat tai san.
Quyén loi clia ngudi thir ba ngay tinh
va ngudi co quyén dinh doat tai san dich
thuc ludn c6 xu hudng xung dot véi nhau.
Dé giai quyét xung dot nay, phap luat chi co
thé lwa chon mot trong hai huong diéu
chinh. D¢ 13, vu tién bao vé ngudi c6 quyén
dich thuc ddi véi tai san, duoc goi la muc
dich an toan tinh (static security)’, hodc bao
vé nguoi nhan chuyén giao tai san do, tirc 1a
muc dich an toan dong (dynamic security)*.
Phép phan loai nguoi thir ba ngay tinh thanh
ngudi thir ba ngay tinh dau tién va ngudi thi
ba ngay tinh tiép theo duwa trén co s¢ hoan
canh, diéu kién xuat hién cé gia tri quan
trong trong viéc dung hoa, can bang giita an

3 Pamela O’Connor, Registration of Invalid Dispositions: Who gets the Property? in: Elizabeth Cooke, Modern Studies
in Property Law Vol III, Hart Publishing (2005), p. 47. Dan theo: “Dd Thanh Cong, Doi lai bat dong san tir ngudi thi
ba ngay tinh”, Ky yéu hdi thao khoa hoc “Phap luat dat dai va nha ¢ vdi van dé bao dam quyén con nguoi ¢ Viét

Nam” tldd, tr. 121.

4 Pamela O’Connor, Registration of title in England and Australia: A theoretical and comparative analysis in: Elizabeth
Cooke, Modern Studies in Property Law Vol II, Hart Publishing (2003), p. 86. Dan theo: D3 Thanh Cong, Doi lai bat
dong san tur nguoi thir ba ngay tinh, Ky yeu héi thdo khoa hoc “Phap luat dat dai va nha ¢ véi van dé bao dam quyén

con nguoi ¢ Viét Nam” tldd, trang 121.
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toan tinh va an toan dong’. Piéu d6 c6 nghia
13, néu vi mot 1y do nao do, sy phan dinh
nguoi thir ba ngay tinh dau tién va nguoi thir
ba ngay tinh tiép theo khong duoc thé hién
0 trong ludt thuc dinh, cling nhu trong qua
trinh 4p dung phép luat thi d6 13 mot han ché
can phai dugc hoan thién. Han ché nay sé&
tao ra nhirng tac dong ti€u cuc trong viéc can
bang giira loi ich ctia cac bén lién quan.

2. “Nguwoi thir ba ngay tinh” theo B luat
Dan sy nam 2015

Néu BLDS 2005 d3 ba 1an nhic dén
ngudi thir ba ngay tinh (tai Diéu 138) thi
BLDS 2015 ciing bon 1an nhiac dén thuat
ngir nay (tai Piéu 133), cu thé:

“Piéu 133. Bao vé quyén loi cua
nguoi thur ba ngay tinh khi giao dich dan su
vO hiéu

1. Truong hop giao dich dan sy vo
hiéu nhung d6i twong cua giao dich 14 tai san
khong phai dang ky da duoc chuyén giao
cho nguoi thir ba ngay tinh thi giao dich
duoc xac lap, thuc hién véi nguoi thit ba van
¢6 hiéu luc, trir truong hop quy dinh tai Dicu
167 cua Bo luat nay.

2. Truong hop giao dich dan sy vo
hi€u nhung tai san da dugc dang ky tai co
quan nha nudc c6 thim quyén, sau d6 duoc
chuyén giao bang mot giao dich dan su khac

THUC TIEN PHAP LUAT

cho nguoi thir ba ngay tinh va nguoi nay can
cir vao viéc dang ky d6 ma xac lap, thuc
hién giao dich thi giao dich d6 khong bi vo
hi¢u.

Truong hop tai san phai dang ky ma
chua dugc ding ky tai co quan nha nudc co
tham quyén thi giao dich dan sy v6i nguoi
thtr ba bi v6 hiéu, trir truong hop nguoi thir
ba ngay tinh nhan dugc tai san nay thong
qua ban dau gia tai to chtrc c6 thAm quyén
hoac giao dich v6i ngudi ma theo ban an,
quyét dinh cta co quan nha nudc c6 thim
quyén 1a cha s¢ hitu tai san nhung sau do
chi1 thé nay khong phai 1a chi so hitu tai san
do ban an, quyét dinh bi huy, sira (...)”.

Ca hai bd luat trén déu khong khai
quat hoa cac dau hiéu ctia ngudi thir ba ngay
tinh théng qua mot dinh nghia riéng, dicu
ma chung t6i da c6 y kién trong dip sira d6i
gan day va theo ching t6i, day 1a mot diéu
dang tiéc”. Viéc dé cap dén ngudi tht ba
ngay tinh trong luat dan sy Viét Nam chi
nam trong khuon kho ctia mot diéu luat quy
dinh vé “bao vé ngudi thir ba ngay tinh khi
giao dich dan sy vo hiéu”. Ttc 1a, luat dan
su thay vi trudc d6 trd 161 cau héi “nguoi thir
ba ngay tinh 1a nguoi nhu thé nao” rdi sau
do6 trd 101 cau hdi “nguoi thu ba ngay tinh
khi nao thi dugc bao v¢, khi nao khong duoc

5 Pamela O’Connor, Registration of Invalid Dispositions: Who gets the Property? in: Elizabeth Cooke, Modern Studies
in Property Law Vol III, Hart Publishing (2005). Dan theo: D& Thanh Céng, Doi lai bat dong san tir ngudi thir ba
ngay tinh, Ky yéu hoi thao khoa hoc “Phép luat dét dai va nha & véi vin d& bao dam quyén con nguoi ¢ Viét Nam”
tldd, tr. 122.

6  Diéu 138 BLDS 2005 quy dinh:

“1. Trong trwdng hop giao dich dan sy v6 hidu nhung tai san giao dich 1a dong san khong phai dang ky quyén sé hitu
d3 duge chuyén giao bang mét giao dich khac cho ngudi thir ba ngay tinh thi giao dich v6i ngudi thir ba van ¢6 higu
luc, trir truong hop quy dinh tai Diéu 257 cua Bo luét nay.

2. Trong trudng hop tai san giao dich 1a bit dong san hoic 1a dong san phai dang ky quyén s& hitu di dwoc chuyén
giao bang mot giao dich khac cho ngudi thir ba ngay tinh thi giao dich v6i nguoi thir ba bi vé hiéu, trir truong hop
ngudi thir ba ngay tinh nhan duoc tai san niy thong qua ban déu gia hoic giao dich v&i nguoi ma theo ban an, quyét
dinh cta co quan nha nudce c6 thim quyén 13 chu so hitu tai san nhung sau d6 ngudi nay khong phai la chu sé hiru tai
san do ban an, quyét dinh b huy, sira”.

7 Xem thém: Than Vin Tai (2015), Hoan thién quy dinh vé bao vé nguoi thir ba ngay tinh trong du thao BLDS stra ddi,
Tap chi Nha nudc va Phap luat, $6 8/2015, tr. 43.
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bao vé” ma tra 101 luon cau héi thir hai.
Nhan thirc dang diéu nay sé& gitp chung ta
thiy 13, ngudi thir ba ngay tinh khong chi 1a
nhiing nguoi dugce liét ké tai Piéu 133
BLDS 2015 (hay Piéu 138 BLDS 2005), ma
do6 chi 1a nhitng nguoi thr ba ngay tinh ma
nha lam luat nhéan thay can dugc diéu chinh.
Ciing chinh vi luat dan sy Viét Nam chi tra
161 cau hoi thir hai, cho nén rat kho dé khai
quat mot cach toan dién cac dau hiéu cua
nguoi thor ba ngay tinh. Mac du vay, theo
chiing t6i, khi phan tich Diéu 133 ctia BLDS
2015 cling nhu quy pham tuong Ung trong
BLDS 2005 thi nguoi thir ba ngay tinh 1a
ngudi co nhitng du hiéu sau day:

Thir nhat, ngudi thir ba ngay tinh
truéc hét phai 1a nguoi thir ba trong mbi
quan hé voi giao dich tht nhét (d4 bi coi 1a
v6 hiéu) nhung lai 1a chu thé cta giao dich
dan sy th\r hai. Tai sdn ma nguoi thir ba nay
nhan thong qua giao dich thir hai ciing dong
thoi 1a d6i trong cua giao dich thir nhat. N6i
cach khac, nguoi thir ba ngay tinh xuat hién
phai gan véi tién dé 1a hai giao dich chu
khong thé xuat hién véi hoan canh chi co

8 Xem thém:

mot giao dich. Diéu nay duogc thé hién mot
cach minh thi ngay & cau chir trong diéu luat
vira néu. O géc d6 nghién ctru, cac tac gia
D4 Vin Dai, Hoang Thé Lién ciing ting
nhan manh dén tién dé cho viéc xuit hién
nguoi thir ba ngay tinh do 1a phai c6 hai giao
dich dan sy®. Qua ra soat thyc tién ap dung
Piéu 138 BLDS 2005 (v6i viéc md ta hoan
canh nguoi thur ba ngay tinh twong tu voi
Piéu 133 BLDS 2015), chiing toi thay day
ciing 1a cach hiéu trong thuc té va s& cho
thay cach van dung sap t6i, dbi voi Diéu 133
BLDS 2015°.

Thir hai, viéc xéc 1ap giao dich thir hai
ctia ngudi thir ba 1a ¢6 tinh chit “ngay tinh”.
Luat dan sy Viét Nam cling khong dinh
nghia tinh chit ngay tinh ctia ngudi thi ba
12 nhu thé nao ma chi dinh nghia vé tinh
ngay tinh cta viéc chiém hiru. Va ¢ day,
BLDS 2015 khong cho biét tinh ngay tinh
ctia ngudi thir ba c6 gidng vai tinh ngay tinh
ctia ngudi chiém hiru hay khong'®. Tir do,
cling rat kho khai quat hoa vé dau hiéu ngay
tinh ciia nguoi thi ba theo quy dinh cua luat
dan su Viét Nam.

(i) 6 Vin Dai, Luat Hop d@)ng Viét Nam - Bén an va binh luan ban an, tap 2, tai ban 1an thir tu, sach chuyén khao,

Nxb. Chinh tri quéc gia, tap 2, H., tr. 77;

(i) Hoang Thé Lién (2008), Binh luan khoa hoc BLDS 2005, Nxb. Chinh tri quéc gia, Ha Noi, tr. 310.

9  Chéng han, 6ng Nhon dugc cdng nhan quyén st dung dit nim 1986 (quyét dinh bang van ban). Nam 1990 ong vé
Pdng Thap sinh séng nén nho chi vo 14 ba Ngu quan 1y. Sau d6, du khong c6 ¥ kién ctia 6ng Nhon nhung ba Ngau
cung hai nguoi nita dd sang nhuong thira dit d6 cho éng Long. Sau khi duoc cip gidy ching nhan, 6ng Long lai
chuyén nhuong cho Doanh nghiep tu nhan Tén Hung. Vu 4n duoc giam dbc tham vao nam 2011 va Hoi ddng thim
phan cho rang: “Toa phuc thim xac dmh hop ddng chuyén nhuO'ng quyén str dung dét gitta ba Ngiu véi 6ng Long vo
hiéu nhung do 6 ong Long da duogc cip glay chung nhan quyén sir dung dit va chuyén nhuong toan b dién tich cho
doanh nghiép Tdn Hung nén toa phuc thim budc nhirng nguodi xam pham quyén lgi ctia dng Nhon phai tra gid tri cho
ong Nhon 14 c6 can ct va pht hop”. Nhu véy, toa an da theo hudng coi doanh nghiép T4n Hung 14 nguoi thir ba ngay
tinh khi doanh nghiép nay giao dich nhan tai san théng qua giao dich thir hai. Xem Quyét dinh s6 58/2011/DS-GDT

ngay 21/01/2011 ctia Toa an nhan dan tbi cao.

10 Tac gia Db Vin Dai ciing timg c6 nhan dinh twong tw nhu vay khi binh luan v& diu lut trong g trong BLDS 2005
va chiing t6i ddng y quan diém nay: “Thuc ra, BLDS c6 dé cap dén ngay tinh nhung chi dimg lai & dinh nghia chiém
hiru khong c6 cin ¢t phap luat nhung ngay tinh tai Didu 1897, “Piéu 189 néi vé& ngudi chiém hiru khong co can cir
phap ludt nhung ngay tinh, con Diéu 138 dé cap dén nguoi thi ba ngay tinh va chung t6i khong chic chan 1a hai khai

niém nay c6 ndi ham ngay tinh 1a giéng nhau”.
luan ban an, tldd, tr. 77.
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Tuy nhién, khoan 1 Piéu 133 BLDS
2015 ¢6 loai trir truong hop ngudi chiém
hitu ngay tinh ma viéc nhan tai san thong
qua giao dich khong c6 dén bu (quy dinh tai
Diéu 167) ra khoi cac truong hop nguoi thir
ba ngay tinh dugc bdo v€. Co nghia 13, nha
lam luat dang thtra nhan truong hop mot
ngudi nhan chuyén giao tai san thong qua
giao dich khong c6 dén bu voi ngudi khac
c6 thé 12 nguoi th ba ngay tinh. Cho du
duoc thtra nhan tu cach 1a nguoi thur ba ngay
tinh nhung khong dugc bao vé vi viéc nhan
chuyén giao tai san d6 khong gin lién véi
viée dau tu cong strc, cua cai nén khong
duoc huong quyén tai Didu 133. Nhu vy,
o thé théy, theo cach dién dat cua Diéu 133,
tinh ngay tinh cua nguoi thtr ba ¢6 nd1 ham
hep hon so véi tinh ngay tinh ctia nguoi
chiém hitu. Béi 1€, chiém hitu thi ¢6 thé 1a
két qua cta viéc thuc hién giao dich hoic
cling c6 thé khong 1a két qua ctia mot giao
dich. Nhung tinh ngay tinh cua nguoi thir ba
phai gin lién véi hoan canh xac lap giao
dich. Cho nén, néu BLDS 2015 da dinh
nghia chiém hitu ngay tinh 1a viéc nguoi
chiém hiru ¢ can cir dé tin rang minh co
quyén ddi voi tai san chiém hiru'!, cho phép
chung ta c6 thé suy luan rang, tinh ngay tinh
ctia ngudi thir ba duoc hiéu 13, ngudi thir ba
khi xac 1ap giao dich, ¢ cin cir dé tin rang
ngudi giao dich véi minh 13 ngudi ¢6 quyén
dinh doat tai san d6. Boi 18, néu tién dé nay
khong bao dam thi viéc chiém hitu sau do
(két qua cta giao dich) cling khong dugc coi
la ngay tinh. Nhu vay, mot nguoi thir ba
ngay tinh (theo Diéu 133) duoc coi 1 ngudi
chiém hiru ngay tinh (theo Diéu 180) nhung
& chiéu nguoc lai, khong phai ngudi chiém

11 Diéu 180 BLDS 2015.
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hiru ngay tinh nao cling 1a nguoi thir ba ngay
tinh tai Diéu 133.

Nhu vay, mdc du st dung tén goi
“ngudi th ba ngay tinh”, song Piéu 133
BLDS 2015 chi néi dén ngudi thir ba ngay
tinh tiép theo tai Diéu luat nay ma khong
bao gdm ngudi thir ba ngay tinh dau tién.

Dbi v6i ngudi thir ba dau tién, BLDS
2015 ciing nhu BLDS 2005 goi ho biang mot
tén khéac, d6 1a ngudi chiém hiru ngay tinh.
Viée xay dung khai niém chiém hiru ngay
tinh trong phap ludt Viét Nam khong dua
trén hoan canh xuét hién cua ho 1a phai c6
bao nhiéu giao dich lam tién d¢. Thé cho
nén, tén goi nay s& bao gdm ngudi thi ba
ngay tinh dau tién, nguoi thir ba ngay tinh
tiép theo, mot s khac nita ma viéc chiém
hitu cta ho khong phai 1a két qua cua mot
giao dich dan su. Noi khac di, quan hé gitra
khai niém “ngudi thir ba ngay tinh dau tién”
v6i “nguoi chiém hitu ngay tinh” 1a quan hé
giita cai riéng va cai chung ma khong dong
nhat, cling khong doc lap. Do vay, khi nguoi
chiém hiru ngay tinh 14 nguoi thir ba ngay
tinh dau tién thi phai ap dung cac quy dinh
ctia phap luat vé nguoi chiém hiru ngay tinh
dé xac dinh quyén lgi ciia ho dugc huong.
Khi ngudi chiém hiru ngay tinh nhung tién
dé cua viéc chiém hiru d6 1a hai giao dich
dan su (tc 1a nguoi thi ba ngay tinh tiép
theo) thi méi dugc bao vé quyén loi theo
Diéu 133.

Tém lai, trong luat dan sy Viét Nam,
khai niém “ngudi thir ba ngay tinh” chi phan
anh dén loai “nguoi thtr ba ngay tinh tiép
theo”, ma khong dé cap t6i “ngudi thir ba
ngay tinh dau tién”.

$608(336) T4/2017\_LAP PHAP
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3. Nguwoi thir ba ngay tinh theo quy dinh
cia Luat Hon nhan va Gia dinh nam 2014
va mot s6 danh gia

La mot dao luat diéu chinh mot linh
vuc quan hé dac thu, duwong nhién Luéat
HN&GD 2014 khong thé dua ra mot dinh
nghia vé& nguoi thir ba ngay tinh bang mot
quy pham nao d6. Thé nhung, nguoi thir ba
ngay tinh ciing dugc dao luat nay nhic dén
bon lan, 1 1an & Diéu 26 va 3 1an ¢ Diéu 32,
cu thé:

Diéu 26. Pai dién giira vo va chong
trong trudng hop gidy chimg nhan quyén s
hitu, gidy chtg nhan quyén st dung d6i véi
tai san chung nhung chi ghi tén v¢ hodc
chong

“(...) 2. Trong truong hop vo hoac
chdng co tén trén gidy ching nhin quyén s
hitu, gidy chimg nhan quyén st dung tai san
tu minh xac 1ap, thuc hi¢n va chdm dut giao
dich véi nguoi thtr ba trai voi quy dinh vé
dai dién gifra vo va chéng cua Luat nay thi
giao dich d6 vo6 hiéu, trir truong hop theo
quy dinh ctua phép ludt ma nguodi thir ba
ngay tinh duoc bao vé quyén loi”.

Diéu 32. Giao dich véi nguoi thi ba
ngay tinh lién quan dén tai khoan ngén hang,
tai khoan chung khoan va dong san khac ma
theo quy dinh ctia phap luat khong phai dang
ky quyén s hiru, quyén sir dung

“1. Trong giao dich v&i nguoi thur ba
ngay tinh thi vo, chong 13 ngudi dung tén tai
khoan ngéan hang, tai khoan ching khodn
duoc coi 1a ngudi c6 quyén xac lap, thuc
hién giao dich lién quan dén tai san do.

2. Trong giao dich v&i ngudi thir ba
ngay tinh thi vo, chong dang chiém hiru
dong san ma theo quy dinh cua phap luat
khong phai dang ky quyén so hiru dugc coi
la nguoi co quyén xac lap, thuc hién giao
NGHIEN CUU
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dich lién quan dén tai san do trong trudng
hop BLDS c¢6 quy dinh vé viéc bao vé nguoi
thtr ba ngay tinh”.

Vi nhitng mo ta trong cac quy dinh
vira trich dan & trén, ngudi thir ba ngay tinh
theo Luat HN&GD 2014 khong nhét thiét 1a
ngudi thir ba trong mdi quan hé voi mot giao
dich ma 12 ngudi thir ba d6i v6i mot quan hé
vo chong. Chang han: A va B 1a vo chdng.
C 1a ngudi thir ba trong mbi quan hé véi hon
nhan gitra A va B. N6i khéc di, nguoi thir ba
ngay tinh theo Luat HN&GD 2014 khong
yéu ciu phai c6 2 giao dich, tic 1a khong
yéu cau tai san phai chuyén giao 2 lan. Vi
nhirng trudong hop dugc mo ta trong cac quy
pham trén khong hé ton tai giao dich nao
giita hai vo chdng, dé noi rang giao dich
giita vo hodc chong véi nguoi khac 1a giao
dich tht hai. Két luan vira néu duoc rat ra
khi phan tich cac diéu luat quy dinh vé van
dé nay. Cac ménh dé nhu: “vo hodc chéng
(...) giao dich véi ngudi thir ba” ¢ Diéu 26,
“trong giao dich véi nguoi tho ba thi vo
hodc chong” & Piéu 32, cho thdy nha lam
luat dang coi nguoi giao dich voi vg hoac
v6i chdng 1 nguoi thir ba trong quan hé hon
nhan gita vo va chong.

Gia thuyét dat ra 13, co phai diéu luat
trén dang néi dén nhirng tai san chung cua
% chéng da tao lap dugc do nhan chuyén
giao tir mot ngudi khac bang mot giao dich
trude d6 hay khong dé cho rang giao dich
dang n6i dén & day 1a giao dich thtr hai nham
chuyén giao tai san d6 cho nguoi khac. Ké
ca v6i goc do nhin nhan cdi mo nhu thé thi
ciing khong c6 logic hé thdng trong chinh
ban than Luat HN&GD 2014. Boi 1§, véan dé
bao v€ nguoi thir ba ngay tinh chi dat ra khi
ma giao dich trudc d6 vo hiéu dan dén nguoi
chuyén giao tai san cho ngudi thir ba ngay



tinh ¢ giao dich tho 2 1a nguoi khong co
quyén dinh doat. Cho nén vé nguyén tic 1a
giao dich thir 2 s& thiéu diéu kién co hiéu luc
nhung do ho ngay tinh nén cin bao vé ho.
Con Luat HN&GD 2014 dang diéu chinh
dén quyén dinh doat tai san chung ctia vo
chdng nén phai tiép can & phuong dién coi
VO va ché)ng la chua s& hiru dich thuc cua tai
san d6. Noi khac di, ké ca khi tai san d6
duoc tao 1ap do nhan chuyén giao tir nguoi
khac thong qua mot giao dich trude do thi
theo cach tiép can cua cac diéu luat nay, giao
dich do phai c6 va da c6 hiéu lyc. Vay van
dé bao vé ngudi thir ba ngay tinh c¢6 nén dit
ra, va néu da dat ra van dé nay thi tai sao
giao dich thu nhét da duoc mic dinh 1a c6
hiéu luc? Chinh sy mau thuin nay cho thay
ké ca véi cach tiép can coi md nhat thi ciing
khong thé thiy duoc ngudi thir ba ngay tinh
o0 Luat HN&GD 1a loai nguoi dugc quy
dinh tai Diéu 133 BLDS 2015.

Thyec ra, v6i hoan canh ma diéu luat
dang mo ta, nguoi giao dich véi vg, hoac voi
chdng chi c¢6 thé 1a nguoi thi ba ngay tinh
dau tién ma khong thé 1a ngudi thir ba ngay
tinh tiép theo dé c6 thé dugc goi 1a ngudi
thtr ba ngay tinh. N6i khac di, nguoi thir ba
ngay tinh theo quy dinh cua Luat HN&GD
2014 1 nguoi chiém hitu ngay tinh theo
BLDS 2015.

Su khéc biét vé cach tiép can khi xay
dung khai niém “ngudi thtr ba ngay tinh”
trong hai dao luat nay s& dan t6i nhiing tac
dong “tiéu cuc” trong trién khai ap dung. Co
thé néi, Luat HN&GD 2014 méi dugc trien
khai ap dung, con BLDS 2015 chua duogc
trién khai ap dung, cho nén viéc minh hoa
nhimg tac dong tiéu cuc d6 bang nhimg vu
viéc thuc té 1a khong thé dugc. Tuy nhién, &
goc do 1y thuyét, nhimg vudng mic co thé

THUC TIEN PHAP LUAT

gap phai trong tuong lai s¢ la:

M¢t la, do diéu luat dong nhat ngudi
chiém hitu ngay tinh v6i nguoi thir ba ngay
tinh cho nén thuc tién ap dung s& dong nhat
nguoi thir ba ngay tinh dau tién va nguoi thir
ba ngay tinh tiép theo. Diéu nay tirc 1a da di
nguoc lai véi tinh than cua BLDS 2015,
cling nhu khong phu hop véi 1y luan nhu da
néu & trén. BLDS 2015 tuy khong c6 mot
khai niém riéng cho nguoi thir ba dau tién
nhung da sir dung tén goi nguoi chiém hiru
ngay tinh dé chi nguoi nay (cung voi nhing
loai ngudi khac). Didu niy c6 nghia 1a di cd
gang phan dinh nguoi thir ba ngay tinh dau
tién va nguoi thir ba ngay tinh tiép theo dé
diéu chinh phu hop. O goc d 1y luan da néu,
mirc d6 ngay tinh va nhu cau bao vé cua
ngudi thir ba ngay tinh dau tién va nguoi thir
ba ngay tinh tiép theo 13 hoan toan khac
nhau. Do vay, dong nhat hai loai ngudi nay
12 mot han ché khong nho.

Hai la, quyén duogc bao vé ctia ngudi
chiém hiru ngay tinh khi ho giao dich véi vo
hodc véi chéng ¢6 thé bi vo hiéu hoa trong
thyc té. Do hoan canh dugc mé ta trong diéu
luat khong thé xuat hién ngudi thir ba ngay
tinh theo Diéu 133 BLDS 2015, ma chi ¢6
thé xuat hién ngudi chiém hitu ngay tinh.
Cho nén, khi Luat HN&GD 2014 vién déan
dén nguoi thir ba ngay tinh duoc bao vé, co
nghia la chi nhitng ngudi nao dugce bao vé
theo Diéu 133 BLDS 2015 thi méi dugc loai
trir ra khoi truong hop vo hi¢u. Theo cach
vién dan d9, thi s& khong c6 ngudi thir ba
ngay tinh nao dugc coi l1a bao vé. Mac du,
nguoi duoc nodi dén ¢ day 1a nguoi chiém
hiru ngay tinh, dang ra dugc huong quyén
bao v¢ nhung do khong duogc liét ké 1a ngoai
1€, nén quyén cua ho s€ bi vo hiéu hoa.
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4. Két luan va Kkién nghi

Thir nhdt, ngudi thir ba ngay tinh theo
cach tiép can ciia BLDS 2015 chi bao gom
ngudi thir ba ngay tinh tiép theo. Nguoi thir
ba ngay tinh theo cach tiép can cta Luat
HN&GD 2014 1 nguoi ngay tinh dau tién -
loai nguoi ma BLDS 2015 khong goi la
ngudi thir ba ngay tinh ma 1a ngudi chiém
hiru ngay tinh. Hai van ban luat tiép can mot
thuat nglr theo hai huéng khac nhau nén
thiéu thong nhat.

Thir hai, sy thiéu thong nhét d6 c6 thé
dan téi nhitng vuéng mac nhat dinh trong
trién khai ap dung. Vuéng mic dé co thé 1a
s& dong nhat ngudi chiém hitu ngay tinh
(nguoi thir ba ngay tinh dau tién) v6i ngudi
thir ba ngay tinh (nguoi ngay tinh tiép theo),
ciing nhu c6 thé vo hiéu hoa quy dinh vé
bao vé ngudi chiém hiru ngay tinh trong
BLDS 2015.

Dé khic phuc han ché nay, khi c6 dip
stra d6i Luat HN&GD 2014, can phai stra lai
nhirng quy pham nay theo huéng thay thuat
ngit “ngudi thir ba ngay tinh” tai Diéu 26,

TAI LIEU THAM KHAO

Diéu 32 cta Luat nay bang thudt ngi “ngudi
chiém hiru ngay tinh”. Pay méi 14 bién phap
cin co, giai quyét tan gbc vudng mic da
phat hi¢n.

Trude mét, khi chua c6 diéu kién sua
dbdi, chiing t6i cho rang, co quan c6 tham
quyén can c6 an 1& dé giai thich cach hiéu
vé thuat ngit nguoi thir ba ngay tinh trong
Luat HN&GD 2014. Trong truong hop
khong c6 an 1& thich hop, can c6 van ban
hudng din quy dinh tai Piéu 26 va Diéu 32
Luat HN&GD 2014 theo hudng sau: Nguoi
thir ba ngay tinh quy dinh tai Diéu 26 va
Diéu 32 ctia Luat nay 1a ngudi thir ba ngay
tinh dau tién vi da truc tiép giao két giao
dich véi vo hoac chéng. Do d6, néu viéc xéac
lap cua ngudi do6 co tinh ngay tinh thi hiéu
luc cua giao dich d6 dugc xac dinh theo
Luat nay va cac quy dinh vé ngudi chiém
hiru ngay tinh trong BLDS 2015. Truong
hop tai san d6 da duoc chuyén giao cho mot
ngudi ngay tinh tiép theo bang mot giao dich
khac thi hiéu lyc cua giao dich tiép theo
dugc xac dinh theo quy dinh vé bao vé
nguoi thir ba ngay tinh cua BLDS 2015 m

1. Db Thanh Céng (201 1) “Poi lai bt dong san tir nguoi thir ba ngay tinh”, Ky yéu hoi thao khoa hoc “Phap luat dat
dai va nha ¢ v6i van dé bao dam quyén con nguoi & Viét Nam” do Tmng tam Nghién ctru Quyén con ngudi - quyén
cong dan va Khoa luat Dan sy Truong Dai hoc Luat TP Hb Chi Minh t6 chirc thang 9/2011.

2. DJ Vin Pai, Luat Hop déng Vi¢t Nam - Ban 4n va binh luan ban an, tap 2, tai ban 14n tht tu, sach chuyén khao, Nxb.

Chinh tri quéc gia, Ha Noi, tr. 77.

Hoang Thé Lién (2008), Binh luan khoa hoc BLDS 2005, Nxb. Chinh tri quéc gia, Ha Noi, trang 310.
Pamela O’Connor, Registration of Invalid Dispositions: Who gets the Property? in: Elizabeth Cooke, Modern Studies

in Property Law Vol III, Hart Publishing (2005).

5. Than Van Tai (2015), Hoan thién quy dinh v& bao vé nguoi thir ba ngay tinh trong du thao BLDS sira ddi, Tap chi

Nha nude va Phap ludt, s6 8/2015.

9. Toda an nhan dan ti cao (2011), Quyét dinh sé 58/2011/DS-GDT ngay 21/01/2011 vé giam dbc tham.
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1. Té chitc bé may Chinh phi mét sé

nwoc

Thi nhdt, Chinh phu cac nudc déu
duoc hop thanh tir cac b, co quan ngang bd

Tém tit:

O nhiéu quéc gia, Chinh pht luén 14 co quan nam & trung tim bo may quyén
lwc. Nhung mdi nuéc lai ¢6 nhitng cach thirc to chirc Chinh phu khéc nhau,
phu thudc vao ché d¢ chinh tri, hinh thirc chinh thé va cac yéu t6 kinh té, van
hoa, truyén théng. .. ciia minh. Trén thyc t&, mot mé hinh Chinh phu c6 thé
pht hop va hiéu qua déi voi nuée nay nhung lai lac 16ng va bat cap dbi véi
nude khac. Song, kinh nghiém vé té chirc Chinh phu ctia bt ky quéc gia nao
cling du co gia tri tham khao nhat dinh dbi voi qua trinh cai cach va hoan
thién Chinh phu ¢ nude khac.

Abstract:

The government, in several countries, is always at the central entity of the
power apparatus. However, the government structure of a nation may be
organized in a different way to the others, which is depended on its political
regime, form of politics and economics, cultural and traditional factors.
Actually, a government model may be appropriate and effective for this
country but it is lost and inadequate for another one. The experience of the
government organization of any country always provides a certain reference
to the process of reform and completion of the government structure in the
others.

(goi chung 13 bd) nhung sb lugng cac bod
trong co ciu to chirc ctia mdi Chinh phu
thuong khong giéng nhau. Hién nay, Trung
Qudc! va Malaysia? déu c6 25 bo, Indonesia

1 Xem https://en.wikipedia.org/wiki/Ministries_of the People%27s Republic_of China, truy cap ngay 21/3/2016.
2 Xem http://www.matrade.gov.my/en/contents-section/67-links—malaysia/440-government-ministries, truy cap

ngay 21/3/2016.
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c6 24 bo, Nga c6 21 b4, Phap c6 18 bds,
Singapore c¢6 16 bd%, Hoa Ky co 15 bd’;
Dtic ¢6 14 bo®... Piéu dé nhan thiy 13 & cac
nuée phét trién, co ciu Chinh phu thuong
gon nhe hon so véi cac nude khac. S bo it
hon, nghia 1a cac dau mdi quén 1y tinh gian
hon. Bén canh d6, sb “siéu bo” cua ho lai
nhiéu hon.

Nhat Ban 1a mot vi du dién hinh. Qua
hai 1an cai cach, bd may Chinh phu trung
uvong Nhat Ban dugc thu gon dang ké. Lan
thir nhat, s6 bo giam tir 23 xuéng con 12, lan
thir hai giam xuéng con 10. Hién nay, Chinh
phit Nhat Ban bao gdbm Vin phong Noi cac
va cac bd: B Quan ly cong cong, Noi vu va
Buu chinh vién thong; Bo Tu phap; BoO
Ngoai giao; B0 Tai chinh; Bo Gido duc, Van
hoa, Thé thao, Khoa hoc va Cong nghé; Bo
Y té, Lao dong va Phuc loi; Bo Nong
nghiép, Lam nghi¢p va Ngu nghiép; Bo
Kinh té, Thuong mai va Cong nghiép; Bo
Dit dai, Co so ha tﬁng va Van tai; Bo Moi
truong?®. Co thé thay, da sd cac bo nim trong
co cdu to chtrc cia Chinh phu Nhat Ban déu
la cac bo quan ly da nganh, da linh vuc.
Trong d6, B Quan ly cong cong, Noi vy va
Buu chinh vién thong cung véi Bo Dat dai,
Co s ha ting va Van tai chinh 1a nhiing

“si€u bo” dugc hinh thanh trén co s& hop
nhit mot sé nganh.

Trung Quéc ciing 1a nude tich cuc cai
cach to chire Chinh phu. Nam 1981, Qudc
vu vién nudc nay c¢6 100 co quan (khoang
40 b9, uy ban nha nudc va 60 co quan, to
chtrc thudc Chinh phir). Nam 1988, Qubc
vu vién Trung Qudc di tién hanh sip xép
lai cac by va céc uy ban, gidm b bo va uy
ban xudng con 41 dau moi. Nam 1998, con
s6 do tiép tuc giam xubng con 29'°. Tir
nam 2008 dén nay, bd may Chinh phu
Trung Qudc dd gon hon mot cach dang ké,
v6i 27 bd va iy ban nha nudc!. Su cit
giam manh sb luong cac bd, co quan
ngang bo néu trén cho thdy quyét tim cia
Trung Qudc trong viéc xdy duyng mot
Chinh phu gon nhe va hiéu qua, phu hop
v6i xu thé chung cta thé gidi.

Thit hai, thanh phan cac bd trong co
c4u t6 chirc cia cac Chinh phu kha da dang.
Bén canh nhiing bo c6 chirc ning giéng
nhau ma hau hét cic nude déu co6 nhu Bo
Ngoai giao, B6 Qubc phong, Bd Tu phap,
Bo Nbi vy, B6 Thuong mai, B Y té, Bo
Gido duc, B Giao thong..., khong it Chinh
phu thanh 1ap thém cac b cé tinh dac thu.
Chang han, Hoa Ky c6 Bo Cac van dé vé

3 Xem http://www.gbgindonesia.com/en/main/useful resources/government ministry and agency links.php, truy cap

ngay 21/3/2016.

0 9 N L b

21/3/2016.

http://government.ru/en/ministries/, truy cdp ngay 21/3/2016.

Xem http://www.gouvernement.fr/en/, truy cap ngay 21/3/2016.

Xem http://app.sgdi.gov.sg/index.asp?cat=1, truy cép ngay 21/3/2016.

Xem http://www.samoagovt.ws/directories/government-ministries/, truy cap ngay 21/3/2016.

Xem https://www.bundesregierung.de/Webs/Breg/EN/Federal Government/Ministries/ node.html, truy cdp ngay

9  Kazuho Hareyama (2005), Céi cach Chinh phu trung wong va hé théng cong vu & Nhat Ban, Tap chi Nha nudc va

Phap luat, sb 5, tr. 83.

10  Nguyén Hitu Hai (2007), Hanh chinh nha nudc trong xu thé toan cau hoa, Nxb. Tu phap, tr. 150.
11 Van phong Qudc héi Viét Nam, Bao cdo nghién ctru, khao sat vé& Trung Qudc, 1996.
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Cuu chién binh'?; Cong hoa Lién bang Ptic
c6 Bo vé cac van dé Gia dinh, Nguoi cao
Phy nttr va Thanh nién (Federal
Ministry of Family Affairs, Senior Citizens,
Women and Youth)'3; Lién bang Nga c6 B
Phong v¢ dan sy, vé tinh trang khén cép va
loai trir cac hau qua thién tai (Ministry of
Civil Defence, Emergencies and Disaster
Relief of the Russian Federation), BO Phat
trién Vién Dong Nga, Bo Céc van dé vé Bic
Kavkaz'; Trung Qudc c6 Bo Giam sat
(Ministry of Supervision)!s. Piéu nay cho
thiy, t6 chirc bo may Chinh phu khong chi
phu thudc vao ché @6 chinh tri, hinh thtc
chinh thé ctia mdi nudc ma con duoc quyét
dinh boi nhu cau quan 1y ciia mdi nha nudc.
Chinh diéu kién kinh té - xd hoi cu thé dat
ra van dé phai to chtic bd may Chinh phu
sao cho khong bo sot cac van dé cua doi
song, dic biét 14 trudc nhitng vin dé 16n cia

tuoi,

KINH NGHIEM QuOC TE

Thir ba, trong Chinh phti mét sé nudc
con thanh 1ap nhitng co quan hep hon mang
tinh chinh tri chung.

O Anh, thuat ngit “Chinh phi” (gov-
ernment) va “Noi cac” (cabinet) khong dong
nhat véi nhau. Chinh phu bao gdm tit ca cac
B0 trudng, trong khi d6 Noi cac chi bao gdm
mot s6 Bo trudng c6 anh huong quan trong
d6i voi doi sdng chinh tri cia quéc gia (theo
thong 1€, cac bd quan trong ludn cé dai dién
trong NOi cac nhu Bo Noi vu, B Ngoai
giao, Bo Phy trach cac van dé vé Hién phap,
Bo Quéc phong, B Tai chinh...). Néu nhu
Chinh phii Anh vé thuc chét “chi 1a mot
nhom nguoi chiu trach nhiém chinh tri tap
thé truée Nghi vién va sé tir chte cung voi
nguoi ding dau 1a Thu tudng”'s thi Noi cac
Anh méi thuc sy 1a co quan ddu ndo cia
Chinh phii Anh, 13 “trung tAm cua toan thé
Nha nudc Anh”". Chirc nang, nhiém vu cua
Noi cac Anh 1a: quyét dinh chinh sach dé

trinh 1én Qudc hoi; chi huy téi cao moi hanh
vi hanh phap theo chinh sach di duoc Qudc
hoi chap thuan; phdi hop, diéu hanh hoat

quoc gia luoén phai c6 mot dau moi quan 1y,
chiu trach nhiém rd rang, san sang trng pho,
giai quyet.

12 B Cac van d& vé Cyu chién binh (VA) duoc thanh 1ap nhu mot co quan doc 14p vao ndm 1930 va truc thude Noi cac
ké tir nam 1989. B6 nay chiu trach nhiém cép phat nhlrng loi ich va cac dich vu cho céc cyu chién binh hoan thanh
nghia vu quan sy va nhu‘ng ngLr(n an theo ho, bao gdm viée cham séc sire khoe cyu chién binh, giam sat cac quyen
loi ctia thuong binh, tién trg cdp huu tri, quan 1y cac chuong trinh gido duc cho cyu chién binh, cung cip nguon tro
giup tin dung x4y nha & cho cac cyu chién binh du didu kién va doi ngii nhan vién phuc vu tai ngii, cung cip dich vu
chén cét, bia mo... (Xem http://vietnamese.vietnam.usembassy.gov/doc_usgovernment_ii.html, truy cap ngiy
22/3/2016).

13 Xem https://www.bundesregierung.de/Webs/Breg/EN/Federal Government/Ministries/ node.html;jsessionid
=CAB948760460F1E3F6907CAC2DE63086.55t2, truy cap ngay 11/12/2016.

14 Xem https://vi.wikipedia.org/wiki/Ch%C3%ADnh_ph%E1%BB%A7_Nga, truy cap ngay 22/3/2016.

15 B6 Giam st cia Trung Quéc ra doi tir ndm 1993, ¢6 vi tri phap Iy trong tu nhu Thanh tra Chinh pht & Viét Nam.
Nhung diém doc ddo 1a B nay dwoc hop nhét tir B Giam sat hanh chinh va Uy ban Kiém tra ky luat Trung wong,
tdn tai va hoat dong theo mo hinh “mdt nha - hai ctra”. K& tir khi c6 Luat Giam sat hanh chinh nim 1997, sy hop nhit
gifta mot bén 14 co quan ctia Nha nuéc va mot bén 1a co quan ctia Pang dién ra toan di¢n hon theo mé hinh “hai ban
lanh dao, mot co quan, hai chirc ning”. M6 hinh d6 cho phép co quan giam sat tién hanh hoat dong giam sat khong
chi d6i véi cac co quan hanh chinh nha nuéc, cin bg, cong chuc trong co quan hanh chinh nha nudc, cac co quan, to
chire, ca nhan duoc co quan hanh chinh nha nuoc giao quyén hodc ity quyén theo quy dinh ciia Ludt Gim sat hanh
chinh nam 1997 ma con dbi vdi cac ddi twong ndm ngoai pham vi gidm sat (nhur glam sat can b toa an, Vlen kiém

sat...). Su ton tai va hoat dong cta B Giam sat - mot co quan dac thu trong Quoc vu vién da chung to quyet tam
manh mé cua Dang va Nha nude Trung Qudc trong cude déu tranh phong, chéng tham nhiing (xem Nguyén Ciru
Viét, Luat Hanh chinh nudc ngoai, Nxb. Dai hoc Quéc gia Ha N6i, nam 2011, tr. 381, 382, 383).
16  Nguyén Ctru Viét (2011), tldd, tr. 65.
17 Nguyén DBing Dung, Y tuéng vé mot nha nudc chiu trach nhiém, Nxb. Da Néng, tr. 191.
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dong cua cac bd; du thao cac du luat cho
Quéc hoi thao luan thong qua...'8. Noi cac
Anh c¢6 su anh huong nhat dinh dén Nghi
vién, ¢én DPang phai chinh tri ma Noi cac dai
dién va anh huéng dén Thi twéng. Du Thu
tuéng c6 quyén quyét dinh nhan sy ciing
nhu hoat dong cua Noi cac nhung ngugc lai,
Thu tudng s€ khong thé lam duoc gi, tham
chi phai tir chirc néu khong ¢ duge sy ting
ho cua Noi cac'®.

O Hoa Ky, Noi cac don thuan chi 1a
mdt co quan tham véan cho Tong thong. Noi
céc ndy bao gdm cic bo trudng, cac cong
chtic cao cdp hay cac nhan vét khac ma
Tong théng bd nhiém vao 1am thanh vién,
duogc diéu hanh truc tiép boi Tong thong?.

O An Do, Chinh phii ¢6 tén goi 1a Hoi
ddng B trudng, voi thanh phan bao gdm
Thu tudéng, cac BO truong, cac Quéc vu
khanh, cac Thir trudng va Thu ky nghi vién
ctia cac bo. Tuy nhién, Chinh phit An Do
khong bao gio triéu hop day du thanh vién
cia minh. Moi van dé quan trong nhét cta
doi sdng xa hoi va cua Nha nude duoc quyét
dinh bdi Noi cac - co quan hep hon Chinh
phi;, mac di Hién phap An Do khong quy
dinh thanh 1ap co quan nay. Thanh phan cua
Noi cac gdbm Thu tuéng Chinh phu va cac
B6 truong phu trach cac bo quan trong. O
mdi giai doan khac nhau, thanh phan cta
Noi cac c6 nhiing su thay ddi nhét dinh
nhung Bo truong cac bd Ngoai giao, Qudc
phong, Noi vu, Nong nghié¢p, Tu phap...
van luén 1a nhitng thanh vién khong thé
thiéu. Tham chi & An D6, trong Noi cac con
thanh 1ap mot s6 Uy ban nhu Uy ban Phap

18 Nguyén Ding Dung, tldd, tr. 191, 192.
19 Nguyén Ciru Viét, tldd, tr. 62.
20 Nguyén Ciru Viét, Tldd, tr. 118.

luat, Uy ban Ngan sach, Uy ban Ké hoach,
Uy ban Qudc phong... Cac ty ban nay soan
thao trudc nhitng van dé s& dugc dua ra thao
luan trong cudc hop cta Noi cac, dong thoi
diéu phoi hoat dong ctia cac b, cac nganh?!,

Thir tuw, trong co cau td chirc cua hau
hét cac Chinh phu déu t6n tai mot bo may
gitp viéc dac biét quan ly hoat dong cua
Chinh phu.

O Nhat Ban, co quan gitp viéc Chinh
phu 1a Van phong Noi céc (trude day 1a Van
phong Thu tudéng) va Ban Thu ky Noi céc.
Dung dau Vin phong la Bo trudng Noi cac,
theo truyén thong thuong 1a nguoi dimg dau
dang chiém da s trong Qudc hoi, trir nhiing
truong hop ngoai 1€. Van phong Noi cac va
Ban Thu ky Noi cac do Thu tuéng truc tiép
chi dao, c6 quan h¢ chat ch€ vdi nhau, trong
d6 Vin phong Noi cac 1a co quan hd tro
hanh chinh cho Ban Thu ky N§i céc. Van
phong Noi cac vira c¢6 trach nhiém hé trg
cho No§i cac trong vi¢c thuc hién céc chinh
sach quan trong, vira la mQt co quan ngang
bo c6 trach nhiém tiép nhan, xir Iy cac van
dé ciia cac co quan trong b may hanh
chinh. Chtrc nang chinh cua Van phong No6i
céc 1a quyét dinh cac van dé chung lién quan
dén tt ca céc bo, quyét dinh ca nhiing van
dé dic biét khong thudc tham quyén cua cac
bo hién nay (nhu khen thuéng va bao dam
vé huu tri cho coéng chtrc nha nudc, thong
ké, thanh tra chung d6i véi tat ca cac cap cua
bd may nha nudc, cong bd chinh thirc cac
quyét dinh ctia Chinh phu...). Thudc Vin
phong Noi cac con c6 mot sb co quan khac
nhu: Hoi dong Binh dang gidi, Hoi dong

21 Vit Hong Anh, T chirc va hoat dong cta Chinh phi ¢ mot sé nude trén thé gioi, Nxb. Chinh tri Qudc gia, Ha Noi,

1997, tr. 24 - 25.
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Phong chong thién tai, Uy ban Nang luong
nguyén tir, Uy ban An toan cong cong qudc
gia, Cuc Phong v¢, Co quan Giam sat tai
chinh, Cuc Nhan sy quéc gia... Vin phong
Nbi cac va Ban Thu ky Noi cac déu 1a noi
tap trung cac chuyén gia gioi, giau kinh
nghiém trong c4c linh vuc kinh té, tai chinh,
khoa hoc, nghé thuat, phong chéng thién
tai... dé truc tiép soan thao cac du an, hoach
dinh va diéu hoa chinh sach?.

Khac vai Nhat Ban, Phép khong thanh
lap co quan gitp viéc cho Chinh pht ma
thanh 1ap Van phong Tha tuéng va Ban
Téng thu ky Chinh phu giup viéc cho Thu
tudng. Trong do, Van phong Thu tudng bao
gdm mot Pong 1y Vian phong, modt Pho
DPong 1y, cac c6 van k¥ thuat va chuyén mén
duoc tuyén chon truc tiép boi Thu tudng.
Cac thanh vién ctia Van phong Thu tuong
dong vai tro két nbi hoat dong giira Thu
tudng véi cac Bo truong. Ban Tong thu ky
Chinh phi bao gdm chu yéu 1a cac luat gia
(khoang 100 ngudi), 1a noi truc tiép chuan
bi cac chuong trinh nhat I¢énh va soan thao
vé k¥ thuat cac quyét dinh ctia Chinh phu,
phu trach viéc chuyén cac du thao van kién
dén cac t6 chuc co quyén tu van (Hoi dong
Nha nuée, Hoi dong Kinh té va Xa hoi),
chuyén ciac dy thao luat 1én Nghi vién,
chuyén cac cau hoi ciia Nghi vién dén Chinh
phu, chuyén céac cau tra 10i ciia Chinh phu
1én Nghi vién, chuyén cac van kién da thong
qua dén Cong bao dé xuit ban cong khai®. ..
Day 1a cac to chuc ¢o vai trd quan trong dbi

22 Nguyén Ctru Viét, Tldd, tr. 482.
23 Nguyén Ciru Viét, Tldd, tr. 173.
24 bang Trung Ha,
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voO1 viéc dam bao tinh lién tuc trong hoat
dong cia toan thé Chinh phii, nhét 14 trong
diéu kién thanh phan Chinh phu thudng
xuyén thay doi.

Ciing nhu Phap, Dan Mach thanh lap
Vién phong Thu tuéng - co quan cé chuc
nang, nhi¢m vu gitp viéc cho Thu tudng.
bay chinh 1a bo phan thu ky cho Thu tudng
va gitp Thu tudng thyc hién trach nhi¢m
ngudi dimg dau Chinh pha va mot sé nhiém
vu chuyén bi¢t khac nhu phu trach cac van
dé lién quan dén dao Faroe va Greeland, mdi
quan hé véi gia dinh hoang gia, cac quan h¢
v6i bao chi cling nhu cac van dé vé luat hién
phap va luat, phan cong cong viée, bd nhiém
va bii nhiém céc bo trudong?. Trung Qudc -
v6i ddc thu vé 1anh tho va dan sé - ¢6 t6i 05
co quan giap vi¢c Chinh phu, do la: Van
phong Qudc vu vién; Vin phong Ngoai kidu
Quéc vu vién; Vin phong Hong Kong -
Macao Qudc vu vién; Vian phong Cai cach
thé ché kinh t& quéc dan; Vin phong Nghién
ctiru Quéc vu vién?.

Va noi dén Hoa Ky, khong thé khong
néi dén Vian phong diéu hanh cua Tong
théng (Executive Office of the President),
von duoc Tong thong Franklin Roosevelt
thanh lap ndm 1939 xuét phat tir sy mo rong
dang ké cac chirc ning cua ngudi ding dau
nha nude, dimg dau hanh phap. Pay thuc su
l1a bd may giap viéc dd 0, voi ciu trac kha
phtc tap va mot doi ngli nhan vién dong
dao?. Bén canh Van phong Nha tring
(White House Office - noi tap trung bo phan

Quan diém cia mot sb nuwdc trén thé gisi v& co quan thudc Chinh phuy,

http://duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO_LUAT/View_Detail.aspx?ItemID=878& TabIndex=3&

TaiLieulD=1951, truy cap ngay 26/3/2016.
25 Dbang Trung Ha, Tldd.

26 Hién nay, co khoang 2.000 nhan vién lam viéc tai Van phong didu hanh cia Téng théng Hoa Ky. Xem
https://vi.wikipedia.org/wiki/V%C4%83n_ph%C3%B2ng_%C4%91i%E1%BB%81u_h%C3%A0nh_c%E1%BB%A
7a_ph%E1%BB%A7_t%E1%BB%95ng_th%E1%BB%91ng_Hoa K%E1%BB%B3, truy cap ngay 30/3/2017.
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thu ky, chuyén vién tu van trén rat nhiéu
linh vuc khac nhau cua Téng théng), thudc
vé Vin phong nay con c¢é cac phong ban tu
van va ky thuat khéc, rat da dang, bao gom:
Hoi dong Tu véan kinh té (Council of
Economic Advisers), Van phong Quan 1y va
Ngan sach (Office of Management and
Budget), Van phong Chinh sach khoa hoc
va cong nghé (Office of Science and
Technology Policy), Hoi dong Chat lugng
moi trudong (Council on Environmental
Quality), Hoi dong An ninh qubc gia
(National Security Council), Van phong
Quan tri (Office of Administration), Van
phong Quéc gia vé Chdng ma tay (Office of
National Drug Control Policy), Van phong
Ph6 Tong théng (Office of the Vice
President), Van phong Dai dién thuong mai
Hoa Ky (Office of the United States Trade
Representative), Ban C6 van tinh bao cua
Tong théng (President’s Intelligence
Advisory Board) va Dinh Téng thong
(Executive Residence)?’.

Nhu vdy, c6 thé thay, tuy cing 13 co
quan c6 chtic nang giup viéc Chinh phu
hay Thu tuéng Chinh phu nhung ¢ cac
nudce khéac nhau, vi tri cua cac co quan nay
c6 khac nhau, noi thi duoc t6 chirc dudi
dang co quan thugc Chinh phu, noi lai hoat
dong vdi tu cach mdt co quan ngang bo,
tham chi con dugc coi 1a mdt trong nhirng
b trong yéus.

Thir nim, da s6 cac Chinh phu trén thé
gii déu thanh 1ap cac co quan thudc Chinh
pht. Tuy nhién khong c6 mot khudén mau
chung vé co quan thudc Chinh phu cho tat

ca cac nudc. Tuy vao tinh hinh cu thé cua
mdi nudc va yéu cau dit ra trong timg giai
doan lich stt nhat dinh ma Chinh phu xay
dung cac co quan tryc thugc minh mot cach
linh hoat. Phé bién hon c4 1a md hinh céc co
quan thudc Chinh phu ton tai va hoat dong
nhu nhitng don vi su nghiép, thuc hién céc
chtrc nang hanh chinh - sy nghiép, nghién
ctru khoa hoc, dao tao boi dudng can bo,
cong chtrc. .. Chang han, & Trung Qudc: Tan
hoa xa, Vién Khoa hoc, Vién Khoa hoc xa
hoi, Vién Cong trinh Trung Quéc, Trung tim
Nghién ctru phat trién Quéc vu vién, Hoc
vién Hanh chinh quéc gia, Cuc Dia chin
Trung Qubc, Uy ban Quan ly giam sat
ching khoan Trung Quédc... 1a cac co quan
thudc Qudc vu vién thyc hién hoat dong su
nghiép?. Pay déu la nhiing co quan ¢ vai
tro rat quan trong trong viéc phuc vu nhiém
vu quan ly nha nude cia co quan hanh chinh
nha nudce cao nhat, vi vay duogc dat dudi sy
chi dao truc tiép ctia Qudc vu vién.

Tuy nhién, cac co quan thudc Chinh
pht khong chi bao gdm ciac don vi sy
nghiép. Van c6 nhitng nudc trao chiic ning
quan ly nha nudc cho céc co quan thude
Chinh phu. Trung Quéc la mét vi du. Hién
c6 17 co quan thudc Quéc vu vién nudc nay
¢6 mot s6 nhiém vu, quyén han giéng bo, co
quan ngang bo, dién hinh nhu Téng cuc Hai
quan, Tong cuc Thué vu qudc gia, Tong cuc
Béo vé modi truong qudc gia, Tong cuc Hang
khong dan dung quéc gia, Cuc Lam nghiép
qudc gia... Tham chi, ching c6 co ciu to
chttc nhu mot bd, bao gdm Vin phong &
Trung wong va céac don vi truc thudc ¢ dia
phuong®’. Thuc ra, ddy khong phai 1a mo

27 Xem https://www.whitchouse.gov/administration/cop, truy cap ngay 30/3/2017.
28 O Anh, Van phong Noi céc khong nhing 13 co quan ngang bd ma con dugc coi 1d mot trong hai bd quan trong nhat
ctia Chinh phu (bao gdm Vin phong Noi cac va B Ngan khd).

29 Dbang Trung Ha, Tldd.
30 Dang Trung Ha, Tldd.
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hinh duoc lwa chon nhiéu trong thuc tién td
chtic b may Chinh phu & cac nudc, nhat 1a
trong bdi canh ddy manh cai cach hanh
chinh trén toan cau. Chinh vi vay, Trung
Quéc dang c6 xu hudng td chuc lai cac bo,
co quan ngang b, co quan thudc Quéc vu
vién. Theo d6, nhiéu co quan s& duogc nang
lén thanh bd hodc sap nhdp vao mot bo
nham thu gon cac dau mdi quan 1y, tranh
tinh trang trung lap, chdng chéo chic ning,
nhiém vu?!.

O Nhat Ban, co quan thudc Chinh phu
con ton tai dudi hinh thiic cic y ban. Thong
thuong, Thii tuéng Chinh phii quyét dinh
thanh 1ap cac uy ban khi mét linh vuc nao
d6 yéu cau dugc t6 chirc quan Iy nhung vuot
qua kha nang ctia mot bo, khong thé dé vao
co ciu cua cac bd dugc. Hién nay, & Nhat
Ban c6 cac uy ban sau day: Uy ban Hoi cho
thwong mai; Uy ban An toan quéc gia; Uy
ban Diéu phdi cac tranh chdp moi truong;
Uy ban Kiém tra toa an qudc gia; Uy ban An
ninh cong cong; Uy ban Diéu phdi lao dong
dbi v6i nhitng nguoi 14i tau bién; Uy ban
Quan h¢ lao dong trung wong. Nhirng ity ban
nay c6 hau hét cac tham quyén twong duong
bd nhung lai khong c6 thim quyén ban hanh
cac nghi dinh va truc tiép trinh 1én Noi cac
cac dy luat, cac 1énh. Ngoai ra, Nhat Ban
con ¢6 nhitng co quan khac ¢6 tham quyén
nhu uy ban, dé 1a Co quan Hoang gia; Co
quan phat trién Hokaidd; Co quan phat trién
Okinaoa; Co quan Pat dai quéc gia..., do
mot Qudc vu khanh dimg dau, v6i mot Thi
trudéng hanh chinh gitp viéc va chiu su
quan ly cia Van phong Thu tuéng. Duong
nhién, cdc Uy ban va co quan tuong duong
iy ban it ¢6 tinh 6n dinh hon so v&i to chirc
cua cac bo*2.

31 Dbang Trung Ha, Tldd.
32 Dbang Trung Ha, Tldd.
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2. Nhirng kinh nghi¢m Viét Nam cé thé
tham khao

Mot la, tir thyc tién t6 chirc Chinh phit
O cac nuoc, dac biét la cac nudc phat trién,
c6 thé nhan thiy cai cach hanh chinh trudc
hét phai bat dau tir bd may ctia Chinh phu.
Chinh phu khong thé ning dong va hoat
dong hiéu qua néu ban than nd cong kénh,
nang né. Ma muén Chinh phu thuc su “gon
gang”, tit yéu phai giam sb luong cac bo,
n6i chinh xac hon 1a phai giam s6 luong cac
bd don nganh, don linh vyc, tang cudng cac
bd quan ly da nganh, da linh vyec.

T6 chirc bo quan 1y da nganh, da linh
vuc 1a xu hudng chung ciia qua trinh tai cau
tric cac Chinh phu trén toan cau. O Viét
Nam, trong cac nhiém ky gan déy, s6 bo
quan 1y da nganh, da linh vy xuat hién ngay
cang nhiéu hon. Chung dugc thanh 1ap trén
co sO sap nhap cac by don nganh, don linh
vuce v6i nhau, mot sd bo ¢o pham vi quan ly
rong, bao quat nhiéu nganh, linh vuc 16m,
mang dang dap ctia mot “siéu bd”, chang
han nhu B¢ Tai nguyén va Moéi truong, B
Néng nghiép va Phat trién néng thon, Bo
Tai chinh... Tuy nhién, thyuc tién ap dung
mo hinh bd quan 1y da nganh, da linh vuc &
nudc ta con boc 16 nhiéu bat cap, ca ¢ khau
nhén thire 13n cach thirc to chire, van hanh
chung, nén can phai c6 su nghién ctru, hoc
hoi thém.

Tur kinh nghiém thanh cong ctia mot
s6 nudc nhu Cong hoa Lién bang DPuc,
Vuong qudc Anh hay Nhat Ban, trudc hét,
chtng ta can phai nhan thic ding vé mo
hinh bo quan 1y da nganh, da linh vuc. Véi
mo hinh nay, co cdu t6 chtic ciia Chinh phu
tr nén gon nhe hon boi cac dau modi quan
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Iy duoc tinh gidm. Mot b, thay vi chi phu
traich mdt nganh, mot linh vyc s€ dam
nhiém, bao quat dong thoi nhiéu nganh,
nhiéu linh vue, tir 6 s& han ché duoc tinh
trang chéng chéo vé chirc nang, nhiém vu
hodc phdi hop kém hiéu qua giira cac bo,
gitip Chinh phu van hanh thong sudt va Thi
tuéng Chinh phu diéu hanh hoat dong cta
Chinh phu néi riéng, hé thong hanh chinh
nha nudc nodi chung mot cach théng nhit,
thuan loi hon. Nhung suy cho cung, viéc
thanh 1ap céc bd da nganh, da linh vuc chi
1a giai phap ma khong phai 1a muyc tiéu cubi
cung ctia van dé doi mai t6 chirc Chinh phu.
Vi vay, khong nén t6 chtic cac bd quan 1y da
nganh, da linh vuc mét cach hinh thic, chi
nham theo kip xu thé chung ma bét chap cac
nguyén tic co ban hodc xem thudng muc
tiéu that sy cta cdi cach. Trudc khi thiét ké
cac bo quan ly da nganh, da linh vuc, phai
xac dinh rd pham vi gitra cac nganh, linh
vuc voi nhau l1am co s¢ cho vi¢e phan chia
ranh giéi nhiém vu, quyén han. Kinh
nghiém cta nuéc Anh cho thdy, néu mang
nao dé chua thé goi la nganh, linh vyc va
ciing khong thé dwa vé mot nganh, linh vuc
nao thi cr dé 1a ‘chinh né” va ngudi phy
trach s€ la nhitng bd trudng khong b33,
Néu ¢ ép dua vé mot nganh, linh vuc nhét
dinh s& gay khé khan cho sy phat trién binh
thuong ctua ddi tuong, déng thoi tao ra luc
can cho nganh, linh vuc ma né budc phai
mién cudng “cong sinh”. Mot Chinh phu
gon nhe 14 vo cung can thiét nhung giam
cong kénh bo may bang cach hinh thanh cac

“si€u bQ” trén co sO sap nhadp cac nganh,
linh virc von khong lién quan gi voi nhau thi
that sai 1am. Vay nén, ngay tir trong tu duy,
bén canh nhitng nghién ctru vé su tuong
ddng, giao thoa giita nhitng nganh, linh vuc
nhat dinh, can phai manh dan thtra nhan su
c6 mat cua nhiing bd dam trach nhiing
nganh, linh vuc dic thu khong thé sap nhap
hoac khong nén sap nhdp vao mot nganh,
linh vuc nao khac nham dam bao hiéu luc,
hi€¢u qua quan Iy nha nuoc.

Tuy nhién, dé c¢6 duogc mot Chinh phu
gon nhe, chi cat giam cac bo quan 1y don
nganh, don linh vuc, tang cuong cac bd
quan ly da nganh, da linh vuc 1a chua du. B
may Chinh phu s& khong thé thoat khoi tinh
trang cong kénh, ning né néu ban than
Chinh phu phai 6m d6m qua nhiéu viéc, dic
biét 1a cac cong viéc su vu cu thé. Khong
phai ngiu nhién ma trong Chinh pht & nhiéu
nude tién tién co rat it bo. Dicu d& nhan théy
1a, Chinh phu cua ho duoc thiét ké dya trén
quan diém vé mot Chinh phu xay dung va
hoach dinh chinh sach 13 cha yéu, trong diéu
kién phéan céap, phan quyén ranh mach, véi
co ché tu quan cua chinh quyén dia phuong.
Day that sy la mot kinh nghiém dang tham
khao cho Viét Nam. Chiing ta, trong diéu
kién cu thé cua dat nuoc, can tap trung thuc
hién tét viée diéu chinh chirc ning, cat giam
manh nhiém vu ctia Chinh phu, cua bd, ge"ln
v6i day manh phan cap cho chinh quyén dja
phuong, coi day la diéu kién tién quyét dé
t6 chirc cac bo da nganh, da linh vuc. Vi chi
c6 gidm bt nhiém vu cua Chinh phu va b

33 Trong co cAu thanh vién ctia Noi cac Anh, ¢6 kha nhiéu cac “Bo trudng khong bo”, tiic B trudng chi phu trach mot
s6 van dé nhit dinh ma khong phai 1 nguoi ding dau mot Bo. Ching han nhu: B truéng phu trach vé vén dé Phat
trién quéc té; Bo trudng phu trach v& vin @& Nha ¢, Bo trudng phu trach v& van @& Bic Ailen, Bo trudng phu trach
cac van dé vé xa Wales, BO trudng phu trach v& vin d& Phat minh, Truong Dai hoc va Vén dé K¥ nang... (Xem

Nguyén Ciru Viét, Tldd, tr. 64).
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thi méi khic phuc dugc tinh trang qua tai vé
cong viée, giam sb luong cong viée & cac
dau méi cua cac bd da nganh hién nay.

Song, viéc to chirc cac bd quan 1y da
nganh, da linh vuc phai dugc tién hanh dong
thoi voi viée sip xép lai co cau bén trong
cua cac bo mdt cach hop ly, khoa hoc. Béi
néu chi kién toan bd may bén trong cta bo
da nganh, da linh vyc bang cach sap nhap
gian don, may méc cac don vi cdu thanh cta
tung bd don nganh, don linh vuc thi hi¢u
qua cai cach s& hoan toan khong dang ké.
Gidm cac bd quan ly don nganh, don linh
vuc nhung lai phinh to cau tric bén trong
ctia bd mdi, hinh thanh thém nhiéu Téng cuc
moi, “d6 s6 hoa” cac bo da nganh, da linh
vuc thi sy gon nhe ctia Chinh phu chi 14 hinh
thirc. Vi vdy, dé qué trinh cai cach bo may
Chinh phu dat duoc su bién d6i vé chit doi
hoi ban linh, su khéo 1éo, su quyét tim cia
cac nha t6 chuc. Phai diing cam loai bo
nhimg yéu t6 khong can thiét, kién tri tinh
gian bién ché, trén tinh than “tha it ma tot”,
“ngan sao dé tro”.

Hai la, can thay doi vi tri cua Van
phong Chinh phu hién nay. Kinh nghiém thé
giéi cho thdy, Van phong Chinh phi hay
Van phong Thu tudéng Chinh phu chi 1a co
quan giup viéc cho Chinh phu hodc nguoi
dung dau Chinh phi ma khong phai 1 co
quan quan 1y nha nudc ddi voi nganh, linh
vuc. Vi vay, viéc t6 chizc Van phong Chinh
phu theo mo6 hinh co quan ngang bd & nudc
ta hién nay nén dugc xem xét lai. Chung to1
cho rang, dé Chinh phu khong 1a co cAu rong
chi duoc xép thanh tir cac bd, co quan ngang
b6 (tire néu khong c¢6 cac bd thi Chinh phu
trbng khong), Chinh phi can c¢6 bd phan
thudc vé minh, by phan do thich hop nhét 1a
Vin phong Chinh phi. Thudc vé Chinh phu,
nghia 13 Vin phong Chinh phii van nim
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trong co ciu to chtrc ctia Chinh phu nhung
khong nén la co quan ngang bd. Cht nhiém
Vin phong Chinh pht van tham gia céac
phién hop cta Chinh phu nhung khong phai
l1a BG trudng, Thu trudng co quan ngang b,
khong tham gia quyét dinh cac chinh sach
cua Chinh phu. Viéc xéc dinh lai vi tri ctia
Vin phong Chinh phu con 1a co sé dé giai
quyét van dé chua phu hop véi 1y luan hién
nay: mot co quan giup viéc cho Chinh phu
va Thu tuéng Chinh phu, khong c6 chuc
nang quan 1y nha nuéc d6i véi nganh, linh
vuc nhung lai ¢6 thim quyén ban hanh vin
ban quy pham phap luat.

Ba la, tién t6i thanh l4p co quan
thuong truc ctia Chinh phi. Trén co sé tiép
thu c6 chon loc kinh nghiém t6 chire Chinh
pht ¢ nhiéu nudc, Chinh pht nudc ta nén
tinh t6i viéc thanh 1ap ¢ bén trong nd mot to
chire c6 du thim quyén thay mat Chinh phu
quyét dinh nhitng van dé mang tinh k¥ thuat
nhim bao dam cho Chinh phu c6 thé dua ra
quyét dinh nhanh chong, kip thoi, dap Ung
doi héi cua xa hoi. T6 chire d6 1a Ngi céc
hodc Thuong tryc Chinh phu. Thudc vé tb
chtrc hep hon mang tinh chinh tri nay s¢ la
cac bd trudng cua mot sb6 bod quan trong,
duogc lya chon boi Thu tuwéng Chinh phu,
thuong xuyén nhém hop, ban bac, tao ra mot
tap thé nho dong thuin c6 vai tro téi quan
trong trong viéc hoach dinh chinh sach, tu
d6 gitip Tha tudng Chinh phu ¢ thé xac
dinh va chiu trach nhiém vé duong hudéng
chinh tri cua Chinh phu do minh 1anh dao.
Theo chiing t6i, y nghi vé viéc thanh lap Noi
cac hay Thuong truc Chinh pht nén duoc
dit ra ngay tir bay gio, boi theo xu hudng tat
yéu, Chinh phu du 1a mot tap thé thi vai tro
ctia c4 nhan nguoi ding dau van ludn 1a yéu
t6 quyét dinh sy thanh cong hay that bai cua
mot Chinh phu.
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Bén la, vé cac co quan thudc Chinh
phu. Hién nay, nudce ta c6 08 co quan thudc
Chinh phir**, dwoc thanh lap nham thyc hién
chirc ndng phuc vu nhiém vu quan ly nha
nudc cua Chinh phu, thyc hién mat s6 dich
vu cong c6 dac diém, tinh chat quan trong
ma Chinh phu phai tryc tiép chi dao®. Nhu
vay, cac co quan nay chi hoat dong voi tu
cach cac don vi sy nghi€p cong ldp ma
khong c6 chiic nang quan Iy nha nudc. Pay
12 m6 hinh phu hop véi xu thé chung, nén
dugc tiép tuc duy tri. Tuy nhién, ching ta
can ¢ sy nhan thirc ddy du hon, linh hoat
hon vé vi tri, tinh chat, chirc nang, vai tro
cua cac co quan thugc Chinh phu, tir do gop
phan xay dung mét Chinh phii ning dong,
“kién tao” va “phat trién”. Cu thé 14, trong
nhiing thoi ky nhat dinh, néu thyc tién dat
ra nhiing nhiém vu quan trong, dot Xuat,
khong thudc chirc ndng quan ly nha nudc
ctua bg, co quan ngang bo thi thanh 1ap cac
co quan thudc Chinh phu la lga chon phu
hop. M6 hinh cac Uy ban trong Chinh phu
Nhat Ban 1a mot kinh nghi¢m déang tham
khao. Boi cac Uy ban khong nhitng c6 tinh
co dong, bd may don gian, dé thanh 1ap ma
con c6 kha ning chi dao, diéu hanh, phdi
hop hoat dong cua cac chi thé c6 lién quan
mot cach nhanh chong, kip thoi va ddc biét
c6 thé giai thé khi hoan thanh nhiém vu quan
ly, khong dé lai ganh ning vé to chic cho
Chinh phu.

Nam la, vé Bo trudng phu trach mot
s6 cong tac ctia Chinh pha. Theo ching toi,
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Luat T6 chie Chinh pha nam 2015 can bd
sung thém quy dinh vé chirc danh B9 truéng
khong bo. Y tuong nay thyc ra khong méi.
Trong lich stir, Chinh phu nudc ta tung c6
cac B0 trudng dac trach mot s6 mat cong tac
nhit dinh. Va dbi véi Chinh phu ¢ nhiéu
nudc, su xuat hién cta cac B truong khong
bo kha phd bién. TAt nhién, ching ta cin
chon loc nhiing van dé thuc su “nong”, dac
biét va cip bach dé giao cho mot s6 ca nhan
phu trach, chfmg han van dé 6 nhiém moi
truong, van dé quy hoach phat trién va quan
1y d6 thi, vin dé giao thong db thi... Nhimg
B truong khong bd nay ngoai nhiém vu,
quyén han quan 1y nha nudc ddi voi mot sd
mat cong tdc dugc giao con ¢ vai tro truc
tiép tham muu, tu van cho Chinh phua, Thu
tuéng Chinh phu vé nhimng chu truong,
chinh sach c6 lién quan, giéng nhu nhiing
c¢d vén, trg 1y ciia Tha tudng trong cong tac
chi dao, diéu hanh hang ngay. Day la giai
phép vé nhan sy nhung lai ¢6 ¥ nghia quan
trong ddi véi viée ddi moi té chire bo may
ctia Chinh phu, boi n6 dong thoi dat dugc
nhiéu muc tiéu: vira xac dinh ré dau moi
chiu trach nhiém chinh trén nhitng “mat
tran” can sy “cong pha” quyét liét cia Nha
nudc dap ung yéu cau cua doi séng, vira
dam bao su tinh gon b may Chinh phu do
khong can phai thiét ké mot to chtic bo hay
co quan ngang bd cong kénh, dd s6. Hon
nita, viéc bd sung cac Bo truong khong bo
s& 1am cho co cau thanh vién cta Chinh phu
linh hoat hon, tir @6 gép phan lam nén mot
Chinh pht nang dong hon, hiéu qua honm

34 Bao gé)m: Vién Han 1am Khoa hoc xa hdi Viét Nam, Vién Han 1am Khoa hoc va Cong nghé Viét Nam, Thong tn x4
Viét Nam, Dai Tiéng néi Viét Nam, Dai Truyén hinh Viét Nam, Bao hiém xa hoi Viét Nam, Hoc vién Chinh trj Qudc
gia H5 Chi Minh, Ban Quan 1y Lang Chu tich H3 Chi Minh.

35  Khoan 1 Diéu 2 Nghi dinh s6 10/2016/ND-CP ngay 01/02/2016 ciia Chinh phii quy dinh v& co quan thugc Chinh

phu.
NGHIEN CcUU

LAP PHAP_/S6 08(336) T4/2017



