ISSN 1859 - 2953

LAPPHAP

VIEN NGHIEN CUU LAP PHAP THUOC UY BAN THUONG VU QUOC HOI

5
o -

: 4 18 [370)
[ . Ky 2 - Thang 8/2018

<+ BE HIEN PHAP GIT'VAI TRO T0I THUONG TRONG BG1 SONG XA HOI
< BIEN PHAP BAO DAM THUC HIEN NGHIA VU - NHIN TU 60C B LY LUAN
> BAN VE VAN DE TINH GLAN CAP PHONG TRONG B) MAY HANH CHINH NHA NUGC







NGHIENCUU

LAPPHAP

VIEN NGHIEN CUU LAP PHAP THUOC GY BAN THUGNG VU QUOC HOI

Muc luc So 18/2018

10

14

22

30

36

41

49

59

NHA NUGC VA PHAP LUAT
PE Hién phap gill vai trd t8i thugng trong ddi sdng x& hoi
PGS. TS. Ng6 Huy Cuang
Bao dam tinh dn dinh cla hé théng phép luét - yéu ciu quan
trong trong xay dung, soan thao van ban quy pham phap luat
TS. Nguyén Vin Cudng
Bién phap bao dam thuc hién nghia vu - nhin tir goc do
ly luan
PGS. TS. Lé Thj Thu Thiy
Quyén mién trlr d6i vdi cac bién phap cuting ché bao dam thi
hanh phan quyét ctia Toa an
ThS. Nguyén Vin Nghia
BAN VE DU’ AN LUAT
Hoan thién phap ludt d& nang cao vai trd, trach nhiém ctia Kiém
toan Nha nudc trong phong, chong tham nhiing
TS. Pang Van Hai - ThS. Trinh Van Tu
CHINH SACH
Ban vé van dé tinh gian cap phong trong bd may hanh chinh
nha nudc
Truong Thé& Nguyén - Pham Van Anh
THUC TIEN PHAP LUAT

Hoan thién quy trinh danh gia cong churc
ThS. Vii Thi Ngoc Dung
Hanh vi dinh gid bat hop ly trong hoat ddng chuyén
giao quyén s hitu tri tué theo quy dinh cla phap ludt
canh tranh
R L Bui Thi Hang Nga
KINH NGHIEM QUOC TE
Tiéu chuan, tham quyén va thu tuc phan loai dan vi hanh chinh
6 Trung Quoc
ThS. Banh Chan Thanh - TS. Nguyén Trong Binh

www.nclp.org.vn

0 R T 30 L L
NP A T
100 1 e

101 DONG BIEN TAP: R i
TS. NGUYEN DINH QUYEN (CHU TICH)
TS. NGUYEN VAN GIAU
PGS, TS. NGUYEN THANH HAI
PGS, TS. DINH VAN NHA
PGS,TS. LE BO LINH

TS. NGUYEN VAN LUAT

PGS, TS. HOANG VAN TU

TS. NGUYEN VAN HIEN

PGS, TS. NGO HUY CUONG

TS. NGUYEN HOANG THANH

PHO TONG BIEN TAP PHU TRACH:
TS. NGUYEN HOANG THANH

TRU S6:

27AVONG THI - TAY HO - HA NOI
DT: 0243.2121204/0243.2121206
FAX:0243.2121201

Email: nclp@gh.gov.vn

Website: www.nclp.org.vn

THIET KE: _
BUI HUYEN

GIAY PHEP XUAT BAN:
S6 438/GP-BTTTT NGAY 29-10-2013
CUABO THONG TIN VA TRUYEN THONG

PHAT HANH - QUANG CA0
HA NOIL: 0243.2121202

TAI KHOAN:

0991000023097

VIEN NGHIEN CUU LAP PHAP

NGAN HANG THUGNG MAI C6 PHAN
NGOAI THUGONG VIET NAM
(VIETCOMBANK), CHI NHANH TAY HO

MA SO THUE: 0104003894

INTAI CONGTY CO PHAN IN HA NOI

GIA: 19.500 DONG
Anh bia: L& Héi céng chiéng Tay Nguyén
Anh: ST



STUDIES -~

INSTITURE FOR LEGISLATIVE STUDIES UNDER THE STANDING COMMITTEE OF THE NATIONAL ASSEMBLY OF THE $.R, VIETNAM

10

14

22

30

36

41

49

59

Legis No 18/2018
STATE AND LAW

It is for the Ultimate Role of the Constitution in Social Life
Prof. Dr. Ngo Huy Cuong

Stability Assurance of the Legal System - Important
Requirement in Development of Legal Normative Documents

Dr. Nguyen Van Cuong

Security Measures for Performance of Obligations:
Discussion on Theory Aspect

Prof. Dr. Le Thi Thu Thuy

The Immunity Right for Enforcement Measures for
Enforcement of Court Judgments

LLM. Nguyen Van Nghia

DISCUSSION OF BILLS

Improvements of the Legal Provisions for Strengthening of Role,

Mandates of the State Audit Office of Vietnam in Prevention,
Fighting against Corruption.

Dr. Dang Van Hai

LLM. Trinh Van Tu

POLICIES
Disscusion on Streamlining of Division Level in State Administration
Apparatus
Truong The Nguyen
Pham Van Anh

LEGAL PRACTICE
Improvement of Procedures for Civil Sevant Assessments
LLM. Vu Thi Ngoc Dung

Unreasonable Pricing Act in Intellectual Property Rights
Transfers under the Provisions of Competition Law

Bui Thi Hang Nga
FOREIGN EXPERIENCE
Criteria, Authority and Procedure of Classification of Administrative
Geography Unit in China
LLM. Banh Chan Thanh
Dr. Nguyen Trong Binh

0 TR T S 30 L L
NP A
100 L e

EDITORIAL BOARD:

Dr. NGUYEN DINH QUYEN (Chairman)

Dr. NGUYEN VAN GIAU

Prof, Dr. NGUYEN THANH HAI
Prof, Dr. DINH VAN NHA

Prof, Dr. LE BO LINH

Dr. NGUYEN VAN LUAT

Prof, Dr. HOANG VAN TU

Dr. NGUYEN VAN HIEN

Prof, Dr. NGO HUY CUONG
Dr. NGUYEN HOANG THANH

CHEF EDITOR IN CHARGE:
TS. NGUYEN HOANG THANH

OFFICE:

27AVONG THI - TAY HO - HA NOI
DT: 0243.2121204/0243.2121206
FAX:0243.2121201

Email: nclp@gh.gov.vn

Website: www.nclp.org.vn

DESIGN:
BUI HUYEN

LICENSE OF PUBLISHMENT:

N° 438/GP-BTTTT DATE 29-10-2013
MINISTRY OF INFORMATION
AND COMMUNICATION

DISTRIBUTION
HA NOI: 0243.2121202

ACCOUNT NUMBER:
0991000023097

LEGISLATIVE STUDY MAGAZINE
VIETCOMBANK
TAX CODE: 0104003894

PRINTED BY HANOI PRINTING
JOINT STOCK COMPANY

Price: 19.500 ND



NHA NUGC VA PHAP LUAT

DE HIEN PHAP GIU VAI TRO TOI THUONG
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Tém tt:

N6i t6i Hién phap 1a néi t6i mot tap hop cac nguyén tic va quy tic
cao nhat trong sinh hoat chinh tri, phap 1y cua mét cong dong chinh
tri. Dé Hién phap ludn giir vai trd ti thuong trong doi song xa hoi,
can thiét phai nghién ctru hai mang van dé 16n vé Hién phap, d6
1a: (i) su tu x4c dinh ctia Hién phép; va (ii) van dé thi hanh Hién
phap do.

Abstract

The Constitution is known as a set of the highest principles and rules
in the political and legal life of a community in the political aspect.
It is is necessary to study two broad areas of the Constitution: (i)
the self-determination of the Constitution; and (ii) the enforcement
of the Constitution so that the Constitution is to provide ultimate
authority in social activities.
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1. Sw tw xac dinh ciia Hién phap

Hién phap khong thé cé vai tro t6i
thuong khi ban than né khong tu xéc dinh
10 rang vai tro nhu vay trong sinh hoat chinh
tri, phap ly cua dat nudc. Méc du vé mat ly
thuyét, Hlen phép bao gdm céac nguyén tic
va quy tic cao nhat trong sinh hoat chinh tri,
phép ly cia mot cong dong chinh tri, nhung
trong y tudng xay dung nd, cling nhu tr viée
lga chon mo hinh xay dung cho t61 viéc thiét

ké cac nguyén tic, quy tic cu thé trong d6 co
thé c6 su xé dich xa roi khoi 1y thuyét.

Hién phép cua cac nude trén thé gioi
c6 thé duge phan chia thanh céac loai nhu
sau:

(1) Hién phdp nhw mét co cdau mém
ciia chinh quyén ma tai d6 cac chi tiét tién
trién thong qua tip quan va su tu sira tiép sau
(Hién phap Hoa Ky 13 mét dién hinh);
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NHA NUGC VA PHAP LUAT

(2) Hién phdp nhw mét bé ludt nha
nwoc ma tai do quyén luc cua cac dinh ché
chinh trj va mbi quan h¢ gitra cac dinh ché
nay voi nhau dugc quy dinh véi nhitng chi
tiét duoc can nhic kha ki ludng (Hién phap
ctia cac nudc Tay Au nhu Phap, Puc... 1a
dién hinh);

(3) Hién phdp nhw ban tuyén ngon
cdch mang ma tai 46 cong bd chuong trinh
bién d6i x4 hoi sdu rong (Hién phap cac
nuéc XHCN 1a dién hinh);

(4) Hién phdp nhw nhitng ¥ twong
cdch mang ma tai d6 hinh anh mong uéc vé
thé gidi duoc t6 diém hon 1a hién thuc (Hién
phap ctia nhiéu nude trong thé gi6i thir ba 1a
dién hinh);

(5) Hién phdp nhw nguén goc co ciia
quyén lyc (Hién phap Anh va Hién phap
Israel 1a dién hinh!,

C6 18 cac Hién phap theo loai thir nhat
va thtr hai duoc xdy dung dé thi hanh trong
thyc tién. Hién phép theo loai thir nim da
duoc thi hanh trong thuc tién lich sir va duoc
Kké tuc ¢ hién tai va tuong lai. Con céac Hién
phap theo loai thir ba va thir tu rat giau chét
tho, mang day tinh dy bao hay mong udc vé
mdt x4 hoi trong tuong lai, do d6 kho co thé
dua vao thuc tién mot cach phu hop.

Thong thuong Hién phap co chirc
ning phan bd trach nhiém phap 1y, xic
dinh cac giéi han cia chinh quyén va thiét

1ap cac quy trinh ma chinh quyén nhét thiét
phai theo trudc khi co thé duoc thuc hién
cac chirc nang cua minh?. Noi cach khac,
cac Hién phap duoc hiéu mot cach phd bién
1a tit ca chung noi vé chinh quyén, nhiing
dinh ché nao bao gém trong do, cac dinh
ché d6 duge to chirc nhu thé nao, va quyén
luc gi chung st dung?. Do d6, Hién phap ¢
ba nhiém vu chu yéu: thir nhat, quy dinh vé
viéc tao 1ap cac td chirc nén tang va cac dinh
ché cong quyén; thir hai, xac dinh quyén
lwc duge ndm gitr boi mdi dinh ché cong
va, trong mot vai linh vuc, xac dinh céc mbi
quan hé gifta cac dinh ché cong voi nhau;
thir ba, quy dinh quy trinh ma luat dugc lam
ra, va dong thoi quy dinh cac gidi han déi
v6i cac quyén luc duge thuc thi boi nhan
vién cta cac dinh ché cong?. Tuy nhién, Hién
phép cua cac nudc XHCN thuong duge xem
1a Hién phap xa hoi ma tai d6 cac van dé
tuong lai cua mot nén kinh té, xa hoi, van
hoa, gido duc, khoa hoc, cong ngh¢ va moi
truong duoc quy dinh. Cac ban Hién phap
nam 1959, Hién phap nam 1980, Hién phap
nam 1992 va Hién phap nim 2013 ctia Viét
Nam thudc phan loai thur ba, rat gén glii voi
mot ban tuyén ngdn cach mang ma & Viét
Nam ¢6 nhiéu ngudi goi 1a “Hién phap xa
hoi™. Hién phap xa hoi co nhiing nguyén
tac, quy tac rat kho co thé thuc hién tai nhiéu
thoi diém cu thé, mang bong dang cia nhiing
dinh huéng thyuc hién trong nhiing thoi diém

1  Rod Hague, Martin Harrop and Shaun Breslin (1993), Political Science — A Comparative Introduction, St. Martin’s

Press, New York, p. 262.

2 Ronald I. Cheffins, Patricia A. Johnson, The Revised Canadian Constitution — Politics as Law, McGraw-Hill Ryerson
Limited, Toronto, Montreal, New York, Auckland, Bogota, Cairo, Guatemala, Hamburg, Lisbon, London, Madrid,
Mexico, New Delhi, Panama, Paris, San Juan, Sao Paulo, Singapore, Sydney, Tokio, 1986, p. 3.

3 David Beatty, Constitutional Law in Theory and Practice, University of Toronto Press, Toronto, Buffalo, London, 1995, p. 3.

4  Ronald I. Cheffins, Patricia A. Johnson, The Revised Canadian Constitution — Politics as Law, McGraw-Hill Ryerson
Limited, Toronto, Montreal, New York, Auckland, Bogota, Cairo, Guatemala, Hamburg, Lisbon, London, Madrid,
Mexico, New Delhi, Panama, Paris, San Juan, Sao Paulo, Singapore, Sydney, Tokio, 1986, p. 3.

5 Khoa Luat - Dai hoc Quéc gia Ha Noi, Gido trinh luat hién phap cta nudc tu ban, Nxb. Pai hoc Quéc gia Ha Nbi, 2001,

tr. 12 ¢6 noi téi thudt ngit Hién phap x4 hoi.

4 |NGHIEN cuu

LAP PHAP_/S6 18(370) T9/2018



hoi du cac diéu kién nhét dinh. Chang han
khoan 1 Piéu 58 Hién phap nam 2013 quy
dinh: “Nha nudc, xa hoi ddu tu phat trién sy
nghi¢p bao v¢, chdm séc sttc khoe ciia Nhan
dan, thuc hién bao hiém y té toan dan, c6
chinh sach uu tién cham soc stc khoé cho
ddng bao dan toc thiéu s6, dong bao ¢ mién
nii, hai dao va ving c6 diéu kién kinh té - xa
hdi dac biét kho khan”.

Viée tu gay kho khan cho thi hanh cua
Hién phap trong thyc tién it han dan t6i viéc
thyc tién s& phai tim mot 16i di riéng ciia né.
Mot khi thye tién phan nao d6 c6 mot 16i di
riéng thi chéc han tinh téi thuong ciia Hién
phap khong thé khong bi anh huong. Do d6
viéc lua chon loai Hién phap dé xay dung la
mot yéu td quan trong trong su tu xac dinh
tinh t6i thwong cua Hién phap.

Khi néi toi Hién phéap 1a néi téi moi
quan hé gitra Nha nudc va cong dan. Trong
khi Nha nuéc c¢6 chi quyén va ap dit sy cai
tri cua minh 1én toan by dan ching trong
mot cong déng chinh tri nhat dinh, thi Hién
phap mang ban chit gidi han quyén luc cua
chinh quyén (Nha nuéc). Do vay, ndi toi
tinh tdi thuong cta Hién phap 1a ndi téi su
1¢ thudc ctia chinh quyén vao Hién phéap hay
n6i téi mdi quan hé giita Hién phap va chinh
quyén theo mot nghia nao d6. Tuy nhién,
su 1¢ thudc cta chinh quyén vao Hién phap
chwa du dé Hién phép giit vai tro tdi thuong
bdi n6 c6 thé khong bao quat duge toan bd
x3 hoi ma chi ¢ thé chi phdi khu vuc cong.
Néu quyén luc cong khong tac dong duge

NHA NUGC VA PHAP LUAT

t6i xd hoi nhu mong mudn hay theo dinh
huéng c6 san thi 4t hin chinh quyén phai
tim con duong riéng dé thi hanh quyén luc
ctia n6. Hé qua khong thé khac hon 12 vai trd
ctia Hién phap bi sut giam.

Céc nha chinh tri hoc va cac luat gia
déu quan niém tinh chinh dang hay tinh hop
phap (legitimacy) 1 yéu t6 trung tdm cua
moi quan hé gitra chinh quyén va dan chung®.
Strc manh cudng ché (coercive power) duogc
xem 1a mdt hinh thure cai tri kém hi¢u qua
hon so v6i quyén uy (authority). Va quyén
uy chi t6n tai khi ngudi bi tri ¥ thuc duoc
quyén ra ménh 1énh ctia nguoi cai tri, chap
nhan quyén niy cling v&i nghia vy tuan thi
ménh 1énh d6’. RS rang quyén uy trong
truong hop nay chi c6 dugc khi sy cai tri 1a
hop phép hay chinh dang. Vi vdy, quyén uy
dugc quan niém la quyén luc dugce bao trum
bai tinh chinh dang hay tinh hgp phap®. Cho
t6i nay nguoi ta khang dinh quan tri duoc
xay dung trén tinh hop phéap hay tinh chinh
dang c6 thé 6n dinh va bén vimg hon duoc
xdy dung trén su ép budc don thuan’.

Legistimacy (tinh chinh dang hay tinh
hop phap) 1a mdt thuadt nglr chinh tr1 hoc
c6 nguodn goc Latin (legitimare) v&i nghia
1a tuyén bd tinh hop phap va nay c6 nghia
tong quat 1a tinh hop phap'®. Max Weber
cho rang, tinh chinh dang hay tinh hop phap
ngu y vé viéc Nha nude co quyén st dung
bao luc hodc uy quyén cho ngudi khac sir
dung no6, va tinh chinh dang hay tinh hop
phap chinh tri c6 dugc tir Iong tin cia nhiing

6  Joseph L. Klesner, Comparative Politics - An Introduction, McGraw- Hill Education, USA, 2014, p. 65.
7  Rod Hague, Martin Harrop, Shaun Breslin, Political Science - A Comparative Introduction, St. Martin’s Press, New

York, 1992, pp. 16 - 17.

8  Nguyén van: “authority is power ckoaked in legitimacy or rightfulness”. Andrew Heywood, Key Concepts in Politics,

St. Martin’s Press LLC, New York, USA, 2000, p. 15.

9  Joseph L. Klesner, Comparative Politics — An Introduction, McGraw- Hill Education, USA, 2014, p. 47.
10 Andrew Heywood, Key Concepts in Politics, St. Martin’s Press LLC, New York, USA, 2000, p. 29.
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nguoi bi cai tri'. Ong d4 cin c vao ngudn
gdc cuia tinh hop phap va tinh chinh déang dé
chia quyén uy thanh ba loai: (1) quyén uy
truyén thong (traditional authority) c6 ngudn
gdc tir lich st va tap quéan; (2) quyén uy c6
uy tin (charismatic authority) c6 ngudn gdc
tir quyén luc nhan cach; va (3) quyén uy do
1€ phai hop phap (legal - rational authorlty)
c¢6 ngudn goc tir mot khudn khod cac quy
tac phap 1y trang trong'?. Tir d6 c6 thé thay,
quyén uy tai cic nude c6 nén cong hoa co
dugc tir Hién phap - mot khuon khé cac
nguyén tic va cac quy tic duoc tao 1ap ra
mot cach trang trong.

Vi vy quan niém vé Hién phéap va
quy trinh xay dung Hién phap 1a hai yéu t6
quan trong trong cac yéu tb can co dé cip
tinh hop phap hay tinh chinh dang cho chinh
quyén. Trude hét, Hién phap phai dugc xem
13 mot van ban théng nhit ¥ chi cia toan
dan trao quyén luc cho chinh quyén, ban
tinh hop phap hay tinh chinh dang cho chinh
quyén. Tir d6, quyén lap hién phai 1a quyén
ctia nhan dan va phai dugc thé hién qua quy
trinh 1ap hién.

Ban vé cach viét mot ban Hién phap,
David Beatty cho rang: “néu mot Hién phap
dugc thiét ké theo cach rat cu the, danh it chd
cho viéc giai thich - néu n6 duoc viét theo
kiéu quy ché ctia mot thanh phé hodc mot
dao luat vé thué thu nhap - thi n6 khong thé
cung cap cho Nha nuéc su 6n dinh va tinh
chinh déng vé dao dirc ma nd can t6i”"3. Chi
dan nay cho thay, Hién phap can phai duoc
thi hanh va cach thte thi hanh nhu thé nao.
Boi Hién phéap 1a dao luat gbc, phai ton tai

lau dai hon céc dao luat khéc trong khi doi
song x3 hoi luon ludn bién dong, cho nén dé
thi hanh, Hién phép phai danh nhiéu chd cho
su giai thich va phai dugc giai thich phu hop
v6i hoan canh ciia x hoi dwong thoi nham
bao dam cho tinh chinh déng va su on dinh
cta chinh quyén. Vi thé Hughes (Chanh an
Tda an THi cao ctia Hoa Ky) dé luu y rang:
“Chung ta séng dudi Hién phap. Nhung
Hién phap 1a nhimg gi ma cac tham phéan
n6i vé n6™'. Qua d6 co thé thiy, co ché kiém
hién c6 mot y nghia quan trong khong chi
thé hién Hién phép 1a mot dao luat, ma con
bao dam cho sy thi hanh va tinh téi thuong
ctia Hién phap. Khi Hién phap khong duoc
kiém so4t viéc thi hanh hodc khong duogc thi
hanh thi xem nhu Hién phap d6 khong co
vai tro t6i thuong trong doi sdng xa hoi.

Hién phép nim 2013 cua Viét Nam
chua tao 13p ra mot co ché bao hién c6 hiéu
qua thuc. Khoan 1 Piéu 119 Hién phap nim
2013 quy dinh: “Moi hanh vi vi pham Hién
phap déu bi xtr Iy’ va giao trach nhiém bao vé
Hién phap nhu sau: “Qudc hoi, cac co quan
ctia Qudc hoi, Chi tich nude, Chinh phu, Toa
4n nhan dan, Vién kiém sat nhan dan, cac co
quan khac cta Nha nuéc va toan thé Nhan
dan c6 trach nhiém bao vé Hién phap.

Co ché bao vé Hién phap do lut dinh”
(khoan 2 Diéu 119).

Thé nhung trén thyc té, cho t6i nay
chung ta van chua xdy dung duoc co ché
bao vé Hién phap mot cach hiru hiéu. Pay
12 mot van dé can sém duoc nghién cuu, bd
sung hoan thién trong thoi gian tdi.

11  Xem Joseph L. Klesner, Comparative Politics — An Introduction, McGraw- Hill Education, USA, 2014, p. 46 - 47.

12 Xem Andrew Heywood, Key Concepts in Politics, St. Martin’s Press LLC, New York, USA, 2000, p. 29.

13 David Beatty, Constitutional Law in Theory and Practice, University of Toronto Press, Toronto, Buffalo, London, 1995, p. 8.
14 Xem Rod Hague, Martin Harrop, Shaun Breslin, Political Science — A Comparative Introduction, St. Martin’s Press,

New York, 1992, p. 282.
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2. Vin dé thi hanh Hién phap

Hién phap du tu xac dinh vai tro t6i
thuong ctua minh nhung chi trd nén tdi
thuong that sy khi dugc thi hanh ding va
day du, c6 nghia la su ty xac dinh cta Hién
phap 1a diéu kién can, va van dé thi hanh
Hién phap d6 1a diéu kién du.

Thong thudng sau khi Hién phéap dugc
thong qua, cong ddng chinh tri phai to chirc
thi hanh Hién phap d6. Viéc t6 chirc thi hanh
nay phai dugc xét téi it nhat may van dé sau:
(1) can cir trién khai viéc thi hanh; (2) co ché
thi hanh; (3) nhitng bién phap chi yéu bao
dam thi hanh; va (4) ché tai lién quan t6i cac
vi pham trong viéc t6 chirc thi hanh.

Cung ngay thong qua Hién phap nim
2013, ngay 28/11/2013, Qubc hoi Viét Nam
dd ra Nghi quyét s6 64/2013/QH 13 quy
dinh mot s6 diém thi hanh Hién phap nudc
Cong hoa XHCN Viét Nam. Noi dung Nghi
quyét ndy con c6 mot sb bat cap sau:

Thir nhdt, Nghi quyét chwa dé cap day
du cac van d& can thiét trong viéc to chuc
trién khai thi hanh Hién phdp mic du thoi
gian soan thao va théng qua Hién phap
kha dai;

Thir hai, Nghi quyét khong quy dinh
co quan dau méi to chirc trién khai thi hanh
Hién phap tap trung ma dan déu cho cac co
quan trong t6 chirc trién khai thi hanh Hién
phap (Uy ban thuong vu Qudc hoi, Chu tich
nude, Chinh pha, Toa 4n nhan dan tbi cao,
Vién kiém sat nhan dan téi cao, Kiém toan
nha nudc va cac co quan hitu quan khac),
trong khi cac co quan nay déu la cic co quan
phai thi hanh Hién phap;

Thir ba, Nghi quyét khong dé cap t6i
Qudc hoi, trong khi Québc hoi 1a mot dinh
ché chinh tri quan trong phai thi hanh Hién
phap trong toan bd cac hoat dong cua minh;

Thir twr, Nghi quyét khong dua ra dugc

NHA NUGC VA PHAP LUAT

bat ky bién phap chu yéu nao bao dam thi
hanh Hién phap va bat ky ché tai nao lién
quan t&i vi pham viée t6 chirc trién khai thi
hanh Hién phap.

C6 thé néi rang, Nghi quyét sb
64/2013/QH 2013 quy dinh vé co ché tu t6
chtrc thi hanh Hién phap tai mdi thiét ché
nha nudc ma chua 1am rd méi quan hé gitta
chung.

Kinh nghiém cia cac nudc trén thé
gidi cho thay, khi thong qua Hién phap méi,
cac nudc thuong ban hanh kém theo mot
dao luat Hién phap (c6 hiéu luc twong tu
Hién phap) dé to chic trién khai thi hanh
Hién phap d6. Nam 2006 Cong hoa Serbia
da ban hanh mdt dao luat mang tén “Luat
Hién phap vé viéc thi hanh Hién phap cua
Cong hoa Serbia” (The Constitutional Law
on Implementation of the Constitution of the
Republic of Serbia). Piéu 1 Luat ndy quy
dinh: “Hién phap Cong hoa Serbia (sau day
goi 1a Hién phap) duoc ap dung ké tir ngay
duge cong bd boi Qudc hoi, trir khi duge
quy dinh khac trong Luat nay ddi véi viée
ap dung cac quy dinh cu thé trong d6”. Diéu
luat nay cho thay: (1) Hién phap khong phai
13 van ban duy nhat c6 hiéu lyc phép 1y cao
nhat; (2) cac diéu khoan ctia Hién phap dugc
ap dung truc tiép trong doi sdng xa hoi; (3)
hiéu lyc vé thoi gian cua Hién phéap duoc
quy dinh rd rang va c6 nhitng ngoai 1€ cling
duoc x4c dinh cy thé; va (4) vai trd quan
trong cua dao luat Hién phap 1a to chirc
trién khai thi hanh Hién phéap. Vai tro cua
dao luat Hién phap nay con dugc thé hién
trong quy dinh cta Diéu 2 Luét nay nhu
sau: “Céc co quan, t chirc va thuc thé cong
hoa phai tiép tuc cong viéc ctia minh cho toi
khi duoc thanh 1ap hodc dugc bau phu hop
v6i Hién phéap hodc dugc quy dinh khéc boi
Luat nay”.

Nam 2010, Kenya cong bd Hién
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phap moi, ddng thoi ban hanh mot dao
luat mang tén “Luat vé Uy hoi thi hanh
Hién phap, 2010” (the Commission for the
Implementation of the Constitution Act,
2010). Thyc chit dao luat nay thiét 1ap co
ché thi hanh Hién phap nim 2010. Piéu 4
cua Luat nay quy dinh nhu sau:

“Céc chirc nang ctia Uy hoi la:

(a) kiém tra, tao diéu kién dé dang,
va giam sat sy phat trién cua xay dyng luat
va cac thu tuc hanh chinh duoc yéu ciu thi
hanh Hién phap;

(b) hop téc voi Tong truong cong to va
Uy hoi cai cach phap luat Kenya chudn bj dé
trinh Nghi vién van dé xay dung luat duoc
yéu cau thi hanh Hién phap;

(c) tién hanh cong viéc cing mdi Uy
hoi hién phap dé bao dam rang ciu chir va
tinh than cta Hién phap duoc ton trong;

(d) bao cao Uy ban dic biét ciia Nghi
vién ba thang mot lan vé -

(i) tién trinh thi hanh Hién phap; va

(ii) bét ky tré ngai nao ddi vai viée thi
hanh Hién phap;

(e) thuc hién cac chirc nang khac nhu
vy duoc quy dinh boi Hién phap hodc bt
ky luat thanh van nao”.

Khi mot Hién phap méi duoc ban hanh
14 bit dau ciia mot qua trinh phi hién hoa cac
dinh ché chinh tri cii lién quan va cac dao
luat hién hanh dé tao ra cac dinh ché chinh
tr1 m&i va lam cac dao luat méi phu hop voi
Hién phap méi, hay 1am hai hoa héa mot s6
dao luat véi Hién phap méi. Vi vay, qué trinh
nay va su doi hoi viéc thi hanh Hién phap
nghiém chinh, thuong xuyén trong tuong lai
phai can t6i cac bién phap bao dam thi hanh
Hién phap. C6 thé c6 bén bién phap chu yéu
sau can luu y: (1) bién phép dan chﬁ truc
tiép; (2) bién phap cap quyén luc can thiét
cho co quan t6 chirc trién khai thi hanh Hién

8 | NGHIEN CUU
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phap mai; (3) bién phap kiém hién; va (4)
nang cao trach nhiém giai trinh.

Thong thuong nhan dan (ngudn gdc
ctia quyén lyc) thong qua Hién phap trao
quyén lyc cho chinh quyén, nhung van
giit lai quyén quyét truc tiép mot sd van dé
trong yéu nhat ctia cong dong thong qua co
ché trung cdu dan y hay phic quyét toan
dan. Hién phap nim 2013 ciing c6 d& cap
t6i trung cau dan y tai khoan 15 Diéu 70,
khoan 13 Piéu 74, khoan 4 Diéu 120. Tuy
nhién, quyén quyét dinh tryc tiép nay hoan
toan phu thudc vao Qudc hoi va viée to chirc
ctia Uy ban thuong vu Quéc hoi. Viéc quyét
dinh truc tiép nay co y nghia vo cung to 16n
trong viéc bao dam thi hanh Hién phap d6i
v6i nhitng van dé trong yéu cta déat nudc.

Khi ¢6 mot dinh ché t6 chrc trién khai
thi hanh Hién phap méi thi viéc cip quyén
luc cho té chirc d6 1a mot bién phap bao dam
thi hanh Hién phap khong thé thiéu. Diéu 5
Luat vé Uy hoi thi hanh Hién phép, 2010
cua Kenya quy dinh nhu sau:

“(1) Uy hoi phai co tit ca quyén luc
tong quat can thiét cho viéc thi hanh cac
chtrc ning cta Uy hoi theo Hién phép va dao
luat nay.

(2) It nhat nam thanh vién cta Uy hoi,
bao gém Chu tich, 1am viéc thuong truc toan
thoi gian”.

Viéc dinh ra mot t6 chirc trién khai thi
hanh va cé quyén luc thuc dé thi hanh Hién
phap méi 14 rit quan trong gan lién voi Hién
phap. Nghi quyét s6 64/2013/QH 2013 giao
viéc trién khai thi hanh Hién phap ndm 2013
cho ting thiét ché nha nudc ma chinh cac
thiét ché nay dang bi phi hién hoa va phai
thi hanh Hién phép khi dugc t6 chirc lai hay
duoc 1am hai hoa hoa lai v6i Hién phap. O
day, cau hoi vé tinh hop 1y ctia Nghi quyét
nay chua c6 céu tré 1o1.



Bién phap kiém hién thyc sy chua
dugc cha y trong Hién phép nim 2013 trong
khi day 12 mot van dé trong yéu cua viéc thi
hanh Hién phap. Hau hét viéc kiém tra thi
hanh Hién phap nim 2013 dugc Hién phap
giao cho cac thiét ché nha nudc phai thi hanh
Hién phap, tiéu biéu 1a khoan 10 Biéu 70 giao
cho Quéc hdi quyén bii bo cac van ban cua
cac dinh ché chinh tri khéc.

Hién nay, trong quan tri qudc gia,
nguoi ta chi y t6i trach nhiém giai trinh.
Trach nhiém giai trinh dugc hiéu 1a nhitng
thi tuc yéu ciu nhimg ngudi c6 trach nhiém
va nhimg nguoi tim kiém su anh hudng toi
ho phai tuan theo nhitng quy tic dugc thiét
lap xac dinh nhimng quy trinh va nhiig két
qua co thé chép nhén duge, va thé hién ring
ho di tuan theo nhimg thu tuc d6'*. Thuc té
trach nhiém giai trinh da dugc thyc hanh &
nhiéu nudc trén thé giéi va di phat huy tac
dung tdt. C6 mot nhan xét réng: trach nhiém
gidi trinh 13 trung tim cua 1y thuyét va thyc
tién cta ca dan chi va quan tri t6t hon (better
governance) ma di thac day mot cach 16 rang
su phat trién kinh té, x3 hoi va bao dam hoa
binh, 6n dinh 1au dai ciing nhu nén dan chu &
chau Phi'®. Trach nhiém giai trinh lam giam
tGi muc co thé sy lam dung quyén luc chinh
tri, dong thoi gitp viéc trao quyén lyc cho
chinh quyén phuc vu muc dich ma doi hoi
mot cach chinh dang hay hop phdp chinh
quyén dugc bau bang con dudng dan chu
phai theo dudi'. Hién nay, trach nhiém giai
trinh c6 dugc nhic dén tai Viét Nam trong cac
van dé lién quan t6i quan 1y nha nuéc. Tuy
nhién, n6 chua dugc xem la mdt bién phép

NHA NUGC VA PHAP LUAT

bio dam thi hanh Hién phép.

Nghi quyét sb 64/2013/QH 2013
khong bao ham quy dinh vé ché tai dbi véi
cac vi pham trong t6 chirc trién khai thi hanh
Hién phap. Nhitng vi pham nay c6 nhiéu loai
khac nhau nhu: thi hanh khong dung, khong
day di nhitng yéu cau cua Hién phap; khong
thi hanh; cham thi hanh... Thyc té vi pham
& dang khong hanh dong 1a kha nhiéu. Véan
dé duogc dat ra 1a co ché nao va ché tai nao
s€ dugc ap dung trong nhiing truong hop vi
pham nhu vay.

3. Mgt s6 dé xuat, kién nghi

Pé bao dam vai tro tdi thuong cua
Hién phap trong doi sdng x4 hoi Viét Nam,
chung t6i cho rang:

Thir nhat, can nhan thiuc day da ban
chét ciia Hién phép 1a ban khé u6c cua nhan
dan tao lap nén cong déng chinh tri cua
minh, cing nhau trao quyén luc cho Nha
nuée. Do vdy, can nghién ctru xay dung mot
quy trinh 1ap hién thich hop ma trong d6 ¢
phuc quyét toan dén;

Thir hai, can xdy dung mot co ché
kiém hién c6 hiéu qua dé dam bao sy tuan
thu day du Hién phap, bao dam hiéu luc tdi
cao cta Hién phap;

Thir tu, can nghién ctru stra d6i Hién
phap, bo sung viéc ban hanh mot dao luat
didc biét vé t6 chic thi hanh Hién phép, c6
tinh dén viéc thiét 1ap mot to chuc thuong
truec c6 thoi han, ¢o quyén han va trach
nhiém t6 chirc trién khai thi hanh Hién phép;

Thir nam, cin luat hoa trach nhiém
giai trinh trong quan tri quoc giam

15 Michael Johnston, Good Governance: Rule of Law, Transparency, and Accountability, Colgate University, [http://un-
panl.un.org/intradoc/groups/public/documents/un/unpan010193.pdf], p. 2.

16 Peter Burnell, The Relationship of Accountable Governance and Constitutional Implementation, with Reference to
Africa, University of Warwick, England, [http://go.warwick.ac.uk/wrap], p. 1.

17 Economic Commission for Africa, African Governance Report 2005 (Addis Ababa: ECA).
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1. Khai quat vé tinh on dinh ciia hé

thong phap luat

Tinh én dinh ciia phdp ludt no6i riéng
va h¢ thong phap luét n6i chung 1a mot yéu
cau quan trong trong céc ti€éu chuan cta phéap

Toém tflt

Tinh 6n dinh cta hé thong phép luat 1a mdt trong nhimg tiéu chuin
cua phap luét trong nha nude phap quyen Tuy nhién, sy 6n dinh
khong thé hién ¢ viéc hé théng phap luat 4y 1a nhét thanh bat bién,
khong c6 sy thay dbi qua thoi gian. Vi néu tuyét ddi hoa tinh 6n dinh
cua hé théng phéap luat, ching ta s€ co6 mot hé théng van ban xo cling,
lac hau qué xa so voi su phat trién cua doi séng kinh té - x4 hoi.

Abstract

This article provides the discussions of the theoretical aspect of
stability of a legal system as one of the standards for the presence
of rule of law in a country. However, the stability does not reflect
that the legal system is likely unchanged, without any modification
over the time. If the stability of the legal system is absolutely
prioritized, there will be a non-flexible legal system that is far
behind the development of the socio-economic life.

luat va hé thong phéap luat trong nha nudc
phap quyén'. Theo cac chuyén gia ctia Dy
an Cong 1y thé gidi (World Justice Project)?,
phap luat trong nha nuéc phap quyén phai
dap mg 5 yéu ciu co ban, trong d6 c6 yéu

1 GS.TSKH. Bao Tri Uc va PGS. TS. Truong Thi Hong Ha (ddng chu bién), Hoan thién hé théng phap luat dap tmg yéu
cdu xay dung Nha nude phap quyén XHCN & Viét Nam hién nay, Nxb. Chinh tri qudc gia, Ha Noi, 2018, tr. 64-65.

2 Xem: http://worldjusticeproject.org/
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cau “phap luat phai r6 rang, dugc cong b,
on dinh™. Yéu cau vé tinh 6n dinh dugc
giai thich theo hudng cac van ban quy pham
phap luét (VBQPPL) phai o on dinh ¢ mirc dii
dé cong chiing c6 thé nam virng duwoc hanh
vi ndo dwoc phép va hanh vi nao bi cam va
khong dwoc suwa doi hodc bi lam 1éch mot
cach bi mdt hodc bang quyét dinh hanh
chinh. Trong tic pham “Pao cta phap luat”
(The Morality of Law) xuat ban nim 1969,
gido su luat Pai hoc Harvard - Lon Fuller
cho rang, mot van ban luat s& mat hiéu luc
néu mic phai 8 16i co ban sau: (1) Khong
chira dyng quy pham cu thé (chi bao ham
cac khau hiéu ma khong bao ham day di mo
thirc quy pham theo dling cong thirc gia dinh,
quy dinh va ché tai); (2) Khéng cong khai
(vin ban d3 duoc ban hanh nhung d6i tuong
bi diéu chinh lai khong biét hodc kho biét
dugc); (3) Chua dung quy pham kho hiéu,
khong 13 rang hodc hiéu theo nhiéu nghia
khac nhau (diéu nay khién cho thong diép
cta van ban tro nén khong rd rang); (4) Ap
dung hiéu luc héi td; (5) Chtra dung cac quy
dinh mau thuan nhau; (6) Buara cac yéu cau
vuot qua kha nang chip hanh cta ngudi bi
diéu chinh hodc vuot qua kha ning thi hanh
ctia co quan thuec thi phép luét; (7) Khéng on
dinh (thay d6i qua nhanh chong); (8) Khong
dam bdo chir tin trong thi hanh phap luat
(luat phap yéu cdu mot dang nhung co quan
thuc thi phap luét lai thuce thi mot néo)*.

Mot sé nghién ctru ¢ Viét Nam da chi
ra rang, phap luat khong phai 1a hién twong
bét bién nhung néu phap ludt dwrgc sira doi
qud thuong xuyén trong mot thoi gian ngan
hodc rat ngin thi ‘phap luét do khong co tinh
on dinh twong dor.

NHA NUGC VA PHAP LUAT

Tinh on dinh ciia hé thong phdp ludt
khong nhdt thiét phdi thé hién & viéc hé
thong phdp ludt dy la nhdt thanh bat bién,
khong co sy thay doi qua thoi gian. Sy on
dinh cua hé thong phap ludt chi la on dinh
twong doi, vi néu tuyét dbi hoa tinh 6n dinh
ctiia hé thong phéap luat chung ta s& c6 mot
hé théng vin ban xo cung, lac hau qua xa
so v6i su phat trién ciia doi séng kinh té - xa
hoi; tir d6 lam suy gidm vai tro tich cuc cua
phap lut (vai trd mé dudng, thuc day phat
trién) va tinh kha thi cta chinh cac quy dinh
trong hé théng phap luat.

C6 thé thay, tinh 6n dinh ciia hé thong
phap luat thé hién & ba khia canh chinh sau
day:

Thir nhdt, tinh 6n dinh ciia hé thong
phap luat dugc thé hién & su 6n dinh (khong
thay d6i) vé noi dung chinh sach ma hé
thdng phap luat theo dudi, dac biét 1a rd va
6n dinh vé myc tiéu, dinh huéng va hé gia
tri nén tang cing cic nguyén tic chi phdi.
Viéc tiép tuc duy tri cac chinh sach c6 loi
cho su phat trién ciia dat nude duoc xem 13
g6p phan bao dam tinh 6n dinh cia hé théng
phap luat. Tuy nhién, didu nay khong loai
trir viéc stra doi, b6 sung nham cai thién chat
lugng cua chinh sach, chit luong cta phap
luat; thiic ddy xa hoi phat trién bén vimng (vi
du nhu: g& bo nhimng diéu kién kinh doanh
bat hop 1y; don gian hoa cac thu tuc hanh
chinh ruom ra, phuc tap, khong can thiét;
cit giam cac quy dinh bat hop Iy nham giam
thiéu chi phi tuan thi phap lut cia nguoi
dan, doanh nghiép) thi thuong khong duoc
xem 13 viéc lam mat tinh 6n dinh cua phap
luat mic du cac giai phap nay c6 dan téi sy
thay doi trong quy dinh cua phép lut.

3 4 yeu cdu con lai 1a: ghi nhan va ¢6 co ché thyuc hién trén thyc té yeu cdu chinh quyén, cong chirc va vién chirc chinh
quyén phai chiu trach nhiém trudc phap luat; phap luat phal cong bang; phap luat phai bao vé quyén co ban cia con
nguoi; phap luat phai dwoce ban hanh, thyre hién va cudng ché thong qua quy trinh ma cong chiing c6 thé tiép can duoc.

4  Xem: Lon L. Fuller, The Morality of Law (revised edition), New Haven and London, Yale University Press, 1969, at 39.

5 GS. TSKH. Bao Tri Uc va PGS.TS. Truong Thi Hong Ha (ddng chu bién), Hoan thién hé théng phap luat dap tng yéu
cdu xay dung Nha nuéc phap quyén XHCN & Viét Nam hién nay, Nxb. Chinh tri quc gia su that, Ha Noi, 2018, tr.

64-65.
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Thyuc té cho thay, dé cai thién moi
truong dau tu, kinh doanh ¢ Viét Nam, khi
ching ta thay d6i phap luat dé tao lap moi
truong dau tu thong thoang hon, minh bach
hon, giam bot chi phi phi chinh thic, khic
phuc cac biéu hién tiéu cuc, tham nhiing
thi cac nha dau tu va du luan xa hoi thuong
hoan nghénh ma khong xem cac bién phap
cai cach nay lam cho hé thong phéap luat mat
tinh 6n dinh.

Thir hai, khi viéc thay d6i quy dinh
cua phap luat dugc thuc hién theo cach thirc
minh bach, c6 thé du bao trudc, ¢ su giai
trinh 16 rang, thuyét phuc thi mac du c6 viée
sira d6i, bd sung quy dinh cta phap luat, thi
su thay d6i phap luat nhu vy cling it bi xem
1a biéu hién cua sy khong 6n dinh cua hé
thong phap luat.

Thir ba, bao dam tudi tho cua cac
VBQPPL moét cach hop 1y. Tat nhién, rat
kho dé xac dinh tudi tho cua mot van ban
méy nam thi dugc xem 13 dai. Déi vai cac
loai VBQPPL khac nhau nhu: Hién phap,
luat, ngh1 dinh, thong tu thi khong nhét thiét
yéu cau do dai vé tudi tho 1a giong nhau. Tuy
nhién, theo nguyén ly chung, Hién phap can
¢6 tinh 6n dinh hon dao luat; dao luat can co
tinh 6n dinh hon nghi dinh va thong tu. Mot
van ban ludt chua c6 hi€u lyc thi hanh da
phai mang ra stra d6i, b6 sung ciing dan dén
su khong on dinh cua hé théng phép luat.

2. Tinh 6n dinh ciia hé thong phap luit
Viét Nam hién nay

Thuc tién xay dyng, hoan thién h¢
thong phap luat nude ta trong vai thap nién
tr lai ddy cho thiy, chung ta da dat duoc
nhiéu thanh twu quan trong. Hau hét cac linh
vuc dan sy, kinh doanh, thuong mai, lao
dong, dau tu, bao vé nguoi tiéu dung, bao
v€ moi truong, an sinh xa hdi, an toan thyc
pham quan ly hanh chinh, hinh sy, t6 tung
déu dugc diéu chinh bdi cac van ban luat.

Do bao phu cua hé thong phép luat nudce ta
kha toan dién, dap ung y€u céu cua qua trinh
chuyén d6i tir nén kinh t€ ké hoach hoa tap
trung, quan liéu, bao cp sang nén kinh té thi
truong mo ctra, hoi nhap, gan voi vige xay
dung nha nudc phap quyen XHCN cua nhan
dén, do nhan dan va vi nhan dan. Nhing
thanh to co ban cua hé thong phap luat bao
gdm Hlen phap, cung cac dao ludt ruong cot
ciia qudc gia nhu Bo luat Dan su, Bo luat
Hinh sy, Luat Thuong mai, Luat Doanh
nghiép, Luat Pau tu, BO luét Lao dong, cac
B0 luat T6 tung déu da duoc xay dung.

Mac du Vay, truge nhing bién chuyen
nhanh cta doi song kinh t€ - xa hoi cua dat
nude thoi ky chuyén dbi, vi thé cua nha
nudc, cua thi truong va cua khu vuc t6 chire
xa hoi va cia moi cd nhén cong dan, chuin
muyc (mg x& cta cdc chu thé cling can ¢ su
thay d6i twong mg.

Trong bdi canh nhu vay, kho tranh
khoi tinh trang hé thong phap luat co sy thay
doi, doi khi 1a thay do6i qua nhanh chong ma
nhiéu ngudi cho rang thiéu tinh 6n dinh. Cu
thé:

. Van kién Dai hoi XII cua Pang cho
rang “hé thong phap luat thiéu dong bd,
nhiéu ndi dung chua dap (mg yeu cau xay
dung nha nudc phap quyén, con chong
chéo; tinh cong khai, minh bach, kha thi, 6n
dinh con han ché”®. Ké hoach cai cach hanh
chinh nha nuéc cua Chinh phu giai doan
2016-2020 d3 dat ra myc tiéu phan dau dén
nam 2020 “hoan thanh co ban nhi¢ém vu xay
dung hé thong phap luat Viét Nam dong b9,
thong nhat kha thi, cong khai, minh bach, on
dinh, dé tlep can, voi chi phi tuan thu thap
phut hop voi muc tiéu phat trién kinh té - xa
hoi””. Trong Van ki¢n Dai hoi XII, Dang ta
cling chu truong “den nam 2020, phan dau
co ban hoan thién dong bo hé thong thé ché
kinh té thi truong dinh huong XHCN theo
cac tiéu chuan phd bién cua nén kinh té thi

6  Dang Cong san Viét Nam, Van kién Dai hoi dai bidu toan qudc Ian thir XII, Nxb. Chinh tri quéc gia, Ha Noi, 2016, tr. 173.
7 Quyét dinh s6 225/QD-TTg ngay 4/2/2016 ciia Thi tudéng Chinh phu phé duyét Ké hoach cai cach hanh chinh nha nude

giai doan 2016-2020.
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truong hién dai va hoi nhdp qudc té; bao
dam tinh dong bo gitra thé ché kinh té va thé
ché chinh tri, gitra nha nudc va thi truong;. ..
bao dam tinh cong khai, minh bach, tinh du
bdo dwoc thé hién trong xay dung va thuc
thi thé ché kinh té, tao didu kién 6n dinh,
thuan loi cho phét trién kinh té - xa hoi”®.
Thu tuéng Chinh phu Nguyen Xuan Phuc
trong phat biéu tai Hoi nghi trién khai cong
tac tu phap nam 2017 ciing cho rang, han
ché dau tién phai ké t6i cua phap luat nuéde
ta 1a “chat lu:ong con thap, thiéu 6n dinh nén
thudng xuyén phai stra doi, bo sung™.

Trong thuc tién thuc thi phap luat,
ngudi dan, nha ddu tu thuong phan nan
vé chat luong hé thdng phap ludt ¢ Viét
Nam, trong do dac bi€t quan ngai vé tinh
6n dinh cua hé thong phap luat biéu hién &
viéc “thiéu 6n dinh trong chinh sach” nhu
phan anh trong Béo cdo canh tranh toan cau
2016-2017 ctia Dién dan Kinh té thé gii'.
Thuc té ciing cho thdy, sy thiéu nhat quan
trong chinh sach thu hoéi dat, chuyén muc
dich sir dung dat trong cac luat dat dai qua
cac thoi ky da gop phan tao ra tinh trang
khiéu kién dét dai rat phuac tap. Trong linh
vuc thué, tuy viéc tiép can cac vin ban lién
quan da c6 cai thién, song doanh nghi¢p
phén anh, chinh sach thué thay d6i qua nhiéu
lan trong moQt nam, dén muc nhiéu van ban
duogc ban hanh nhung doanh nghi€p khong
kip cap nhat'!.

Thuec tién x@y dyng hé¢ thong phép luat
& Viét Nam cho thay, mot s6 dao luat quan
trong nhu B§ luat Dan sy, B9 luat Hinh su,
Luat Doanh nghiép, Luat Pau tu, Luat Dat
dai, Luat Bao vé modi trudng v.v.. ¢ tudi
tho chua cao. Tur nam 1995 té1 2015, Viét
Nam ban hanh ba B¢ luat Dan su; tir nam
1999 dén nam 2014, Viét Nam ban hanh ba
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Luat Doanh nghiép; con Ludt Bao hiém x3
hoi nam 2014, B6 luat Hinh sy nam 2015
phai sira d6i ngay ca khi chua c6 hiéu luc
thi hanh.

P4i voi van ban dudi luat, van con
dién ra tinh trang vin ban huéng dan thi hanh
dau nam ban hanh, cudi nam da bii bé hoic
vira ban hanh da ngung hi€u lyc thi hanh. Vi
dy, Thong tu 56 36/2017/TT-BYT cta Bo Y
té duoc ban hanh ngay 11/9/2017 dé bai bo
toan bd Thong tu s0 03/2017/TT-BYT ngay
22/3/2017 vé quy chuan qudc gia sira dang
long; Thong tu s6 53/2017/TT-BTNMT cua
B6 Tai nguyén - Moi truong dugc ban hanh
ngay 4/12/2017 dé ngung hi¢u lyc thi hanh
Khoan 5 Diéu 6 Thong tu sO 33/2017/TT-
BTNMT ngay 29/9/2017 Ve viéc ghi tén céc
thanh vién ¢6 chung quyén st dung dét vao
s6 do ho gia dinh v.v..

3. Giai phap nang cao tinh 6 6n dinh ciia hé
thong phap luat Viét Nam

Be bao dam nang cao tinh 6n dinh ctia
h¢ thong phép luat nudc ta, chiing t6i cho
rang, can tip trung thuc hién cac giai phap
sau:

Thir nhat, can phan dinh rd hon cac
loai VBQPPL khéc nhau thi duoc quy dinh
vé nhitng ndi dung naio. Van dé nay lién
quan t6i vigc phan dinh thim quyén giita
Qudc hoi, Chinh phu va cac By tw:ong cling
nhu v6i chinh quyen dia phuong; can lam
sdu sic hon quan niém cho rang, hé thong
phép luat duoc két ciu gom nhiéu Vong, 161,
theo d6, Hién phap va cac dao luat nim &
161, ghi nhan nhimng gla tri, nhiing chinh sach
c6 tinh nén tang nhat, on dinh nhat ctia qudc
gia, quy dinh nhiing dau mbi quan trong
nhat trong x4 ho1; nghi dinh va thong tu, van
ban cua chinh quyén dia phuong duge quy
dinh dé xtr 1y nhitng van dé mang tinh chat

(Tiép theo trang 29)

8  Dang Cong san Viét Nam, Vin kién Dai hoi dai biéu toan qudc lan thir XII, tldd, tr. 104.
Xem: http://baochinhphu.vn/Utilities/PrintView.aspx?distributionid=298491, ngay 23/12/2016.
10  http://www3.weforum.org/docs/GCR2016-2017/05FullReport/TheGlobal CompetitivenessReport2016-2017 _ FINAL.

pdf at 362.

11 Thong tin néu tai HJi nghi dbi thoai vé chinh sach va thu tuc hanh chinh thué, hai quan ndm 2017 do Phong Thuong
mai va Cong nghiép Viét Nam phdi hop Bo Tai chinh t§ chirc ngay 28/11/2017 tai thanh phd Ha Noi.
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Céc bién phap bao dam thyuc hién nghia vu dugc quy dinh trong
Bo luat Dan sy nam 2015 da ¢6 nhiéu ddi méi nhu da dang hoa cac
bién phap bao dam, cac phuong thirc xur 1y tai san bao dam, don
gian hoéa thu tuc giao két, thuc hién hop déng bao dam, da hoan
thién phuong thire d6i khang véi ngudi thir ba ciia bién phap bao
dam, tang tinh chu dong cua bén nhan bao dam trong xur ly tai san
bao dam... Tuy nhién, vé mit 1y luan van con nhitng ndi dung chua
phu hop véi ban chét cua bién phap bao dam, tham chi mau thuan,
kho thyec thi, can c6 cac giai phap sira d6i, bo sung.

Abstract

Security measures for performance of obligations set out in
the Civil Code of 2015 do appear many innovations such as
diversification of security measures, methods of dealing with
security assets, simplification of procedures for performance of the
security contract, it also has completed the method of countering
the third party of the security measure, increased the autonomy of
the secured party in the handling of security property ... However,
in terms of theory, there are still issues that are not suitable with the
nature of the security measures, even if they are inconsistent and
difficult for implementation.

1. Mt s6 van dé chung vé cac bién phap
bio diam thuc hién nghia vu

Phdn logi cac bién phap bdao dam

B0 luat Dan sy (BLDS) nam 2015 quy
dinh 9 loai bién phép bao dam thuc hién nghia
vu, bao gém: cam cb, thé chép, bao lanh, dat
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coc, ky cuoc, ky quy, tin chip, bao luu quyén
s& hiu, cam giit tai san. Vay, néu cac bén
thoa thuan vé bién phap bao dam khac khong
thudc 9 bién phap bao dam néu trén thi phap
ludt khong cho phép. Didu nay 1a khong phu
hop vé6i quyén tu do ¥ chi cua cac chii thé khi
tham gia cac quan hé bao dam.



Khac véi cach nhin nhan cua BLDS
Viét Nam, B¢ luat Thuong mai théng nhét
ctia Hoa Ky (UCC), Luat vé Cac bién phap
bao dam bang dong san cua Uc nam 2009
(PPSA 2009) khong chu trong to1 viéc phan
chia cac bién phap bao dam vé mat hinh
thirc ma chi cht trong tdi 1oi ich bao dam
va dic quyén ciia bén nhan bao dam trén tai
san bao dam (TSBD) khi c6 vi pham ctia bén
dugc bdo dam (bén c6 nghia vu) hoac bén
bao dam.

Diéu 12 PPSA 2009 c6 dinh nghia
vé loi ich bao dam nhu sau: “Loi ich bao
dam 14 1gi ich trén dong san dugc xac lap
boi mot giao dich nham muc dich bao dam
vi€c thanh todn hodc thyc hi¢n mot nghia
vu ma khong quan trong hinh thire cua giao
dich hay dic diém cua chu thé”. Diéu 12.2
liét ké mot sd giao dich xac lap loi ich bao
dam bao gdm: dic quyén cb dinh, dic quyén
tha noi, chung thu bao 1anh dong san, hop
d6ng mua ban c6 diéu kién (bao gdm ca hop
d6ng mua ban c6 didu khoan bao luu quyén
s& hitu hang hoa); hop dong thué mua, cam
¢, tin thac, ky gui (ky gui thuong mai hodc
khong) thué hang hoa; chuyén nhuong,
chuyén giao quyén s hitu; nghia vu c6 diéu
kién (flawed asset arrangement). Ngoai ra,
PPSA 2009 con thira nhan cac loi ich sau la
loi ich bao dam: (a) Loi ich cia ngudi nhan
chuyén nhuong quyén doi ng hoic chimg
thu cam cd; (b). Loi ich cua nguoi ky gui
hang cho ngudi nhan ky gtri theo giao dich
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ky guri thuong mai; (c) Loi ich cua nguoi
cho thué hang héa theo hop ddng thué PPS.
Nhu vay, theo phap luat cta Uc, loi ich bao
dam rat da dang ton tai dudi bat ky hinh thirc
nao vai bat ky chi thé nao mién c6 ndi dung
bao dam viéc thuc hién mot nghia vu co sé.
C6 thé noi rang, PPSA ap dung cach tiép can
“chirc ning” dé dinh nghia loi ich bao dam'.
Loi ich bao dam duoc xac 1ap khi (1) c6 hop
ddng bao dam (a security agreement); (2)
bén nhan bdo dam phai dua ra gia tri, vi du
dudi hinh thic cdp von vay hodc cam két
cip von vay; va (3) con ng phai c6 quyén
d6i voi TSBP (diéu nay c6 nghia 1a dbi voi
TSBD Ia tai san hinh thanh trong tuong lai
loi ich bao dam chi duoc xéac 1ap khi con ng
thu dic tai san”. Loi ich bao dam néu khong
duoc xéc 1ap thi s& khong ton tai bién phap
bao dam?.

Mot bién phap néu ¢ nodi dung vé loi
ich bao dam nham bao dam viéc thuc hién
nghia vu thi dugc coi 1a bién phap bao dam.
Vi vay, cac bién phap bao dam rat phong
phi va da dang, khong thé liét ké hét duoc.
Do d6, BLDS chi nén quy dinh vé noi dung
cac bién phap bao dam, vé loi ich bao dam,
vé TSBD va xac lap giao dich bao dam,
vé xir Iy TSBD va quyén wu tién, vé hoan
thién giao dich bao dam (perfection)?, vé
bién phap bao dam c6 chiém hitu va bién
phap bao dam khong chiém hiru, khong can
phai liét ké cac bién phap bao dam vé hinh
thirc nhu hién nay. Bi¢n phap bao dam s€ do

1 John G H Stumbles (2011), The impact of the personal property securities act on assignment of accounts, Melbourne
University Law Review, Vol. 37, tr. 428; PGS.TS. Lé Thi Thu Thuy (2016), Phép luat vé céc bién phép han ché rui ro
trong hoat dong cho vay cua t6 chtrc tin dung ¢ Viét Nam va mot $b nudc trén thé gidi, Nxb. Dai hoc Quéc gia Ha Noi,

tr. 127, 128.

2 Anthony Duggan, Dropped HS and the PPSA: Lessons from the Fairbanx case, UNSW Law Journal, Volume 34(2), tr. 737

3 Trong phap luat cia My c6 khai niém “perfection” (hoan thién giao dich bao dam) dé chi “cac thii tuc phap ly dugc
thuc hién bdi bén nhan bao dam dé dwa ra mot théng béo cong khal cho nhitng nguoi khac, nhitng nguoi cé quyén yéu
cAu d6i véi tai san cta con ng rang bén nhan bao dam c6 dac quyen trén tai san cla con ng”. Donald B. King, Calvin
A. Kuenzel, Bradford Stone, W.H. Knight, Jr. (1997), Commercial transactions under the Uniform Commercial Code
and other laws, New York [etc.]: Mathew Bender, Cop., p. 807.
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cac bén ty thoa thuan mién la bién phap doé
khong trai phap luat va dao dtirc xa hoi va
khi c6 tranh chip cac bén phai thuc hién cac
cam két nhu d3 thoa thuén.

Pham vi nghia vu dwoc bdo dam

Piéu 293 BLDS nam 2015 quy dinh
nghia vu dugc bdo ddm mat phﬁn hoac toan
bo theo thoa thudn cua cac bén tham gia
quan hé bao dam hodc theo quy dinh cua
phép luat, trong do6 c6 bdo dam ca nghia vu
hinh thanh trong tuong lai. Vay, trong truong
hop cac bén théa thudn pham vi bdo dam
trong giao dich bao dam vuot qua pham vi
ctuia nghia vu bao dam thi théa thuén nay cé
bi v6 hiéu khong? Piéu nay chwa duoc quy
dinh 10 trong luat. Theo quy dinh cia BLDS
Phap (Diéu 2013) thi pham vi bao dam s&
duong nhién duoc ha xudng bang pham vi
nghia vu thuc té dugc bao dam va thoa thuan
vé bao dam khong bi v6 hiéu (néu bao lanh
vurot qua nghia vu thi chi bi giam xubng dén
giéi han ctia nghia vu chinh). Diéu nay 1a
hop 1y nham dam bao quyén va loi ich cua
cac chu thé tham gia quan h¢ bdo dam, bao
vé quyén lgi ctia chu ng khi con ng vi pham
nghia vu tra no.

Cdc diéu kién doi véi TSBD

Diéu 295 BLDS niam 2015 quy dinh 3
diéu kién d6i voi TSBD sau: 1. Tai san phai
thudc quyén so hitu cua bén bao dam, trir
trudng hop cam giit tai san va bao luu quyén
s& hiru; 2. Tai san ¢ thé duge mo ta chung
nhung phai xac dinh dugc; 3. Gia tri tai san
c¢6 thé bang, nho hon hodc 16n hon gia tri
nghia vu dugc bado dam.

Noi dung ciia diéu kién thi nhat chua
phu hop véi thuc tién x4c 14p va thuc hién
cac giao dich bao dam. Vi du, d6i voi dat
dai, Hién phap nam 2013 (Piéu 53), Luat
Pat dai nam 2013 (Piéu 167) ¢ Viét Nam
quy dinh: D4t dai 13 tai san cong thudc so
hitu toan dan do Nha nudc 1a dai dién chu sé&
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hitu va thdng nhat quan 1y. T6 chic, ca nhan
c¢6 quyén thé chap quyén st dung dit (khong
phai 12 quyén s¢ hitu) dé bao dam thuc hién
nghia vu. Ngoai ra, Luat Quan ly, sir dung
tai san cong nam 2017, Diéu 6 Khoan 1 quy
dinh: “Moi tai san cong déu phai dwoc Nha
nudc giao quyén quan 1y, quyén sir dung va
cac hinh thirc trao quyén khac cho co quan,
t chirc, don vi va dbi tuong khac”. Vay, tai
san cong chi thude quyén quan 1y, s dung
ctia cac don vi, to chtrc ma khong phai thudc
quyén so hiru. Néu quy dinh “cting” trong
BLDS I tai san phai thudc quyén so hitu
ctia bén bao dam 1a khong hop 1y, can duoc
bd sung theo hudng c6 thé 13 ca tai san thudc
quyén sir dung, quan Iy ctia bén bao dam.

Diéu kién thr hai yéu cau tai san phai
xac dinh dugc. Trong khi do, néu TSBD la
tai san hinh thanh trong tuwong lai thi diéu
kién nay rat kho dap ung (vi du bao dam
bang chung khoan s& dugc dau gia thanh
cong trong tuwong lai). Boi 18, rat kho xac
dinh s6 luong va gia tri ching khoan s& mua
duoc, vi viée dau gia theo quy luat cung cau
trén thi trudng va theo cic nguyén tic cua thi
truong ching khoéan. Vi vay, BLDS nén chi
dirng & didu kién vé viéc yéu ciu tai san phai
mo ta dugc. Tuy nhién, cling can c6 hudng
dan cu thé d6i véi mo ta tai san ddc thu nhu
hang hoa luan chuyén trong qué trinh san
xuat kinh doanh, hang ton kho, quyén tai
san, tai san hinh thanh trong twong lai. Diéu
nay cd y nghia trong viéc dam bao tinh hiéu
luc cta cac giao dich bado dam.

Céch quy dinh diéu kién tht ba coa
BLDS vé gia tri TSBD 1a khong can thiét
vi khong c6 ¥ nghia (nho, 16n hoic bang gia
tri nghia vu bao dam déu duoc). Piéu quan
trong la tai san phai dugc phép giao dich va
c6 gia tri, ¢d tinh thanh khoan. Do d6, BLDS
nén quy dinh theo huéong TSBD phai c6 gia
tri, duoc phép giao dich va c6 tinh thanh



khoan. Diéu nay xuét phat tir ban chét ctia
cac giao dich bao dam dé bao dam cho viéc
thuc hién nghia vu khi nghia vy bi vi pham
va quyén loi cua chi no can duoc bao vé
thong qua viéc xtr ly TSBD.

Phuwong thirc xir ly TSBD

Piéu 303 BLDS nam 2015 quy dinh
3 phuong thuc xtr Iy TSBD. Mot trong cac
phuong thirc xtr Iy TSBD 1a bén nhan bao
dam nhan chinh tai san dé thay thé cho viéc
thuc hién nghia vu ctia bén bao dam (gan
no). Vay, bén bao dam ¢ ddy phai dong thoi
la bén c6 nghia vu. Do do, phuong thirc
xur ly bdo dam theo thoa thuan nay khong
ap dung cho truong hop mot bén thé chip
hay cam c6 tai san ctia minh dé bao dam
cho mot bén khic vay vén tai ngan hang.
Trong trudng hop nay, cac bén can quy dinh
cac phuong thtc xtr Iy TSBD khac. Trong
khi d6, khoan 1 Piéu 295 BLDS nim 2015
quy dinh: “TSBD phai thuoc sé hitu cua
bén bao dam”. Nhu vay, BLDS nam 2015
khong khing dinh bén bao dam phai 13 bén
c6 nghia vu. Do dé, bén thtr ba c6 thé bao
dam bﬁng tai san dé thyuc hién nghia vu cho
bén c6 nghia vu. Tir ddy cho thiy, khong c6
1y do gi ma lai han ché quyén ctia cht no ddi
v6i TSBD 14 tai san clia bén tht ba dé bao
dam cho vi¢c thuc hién nghia vu ctia bén cé
nghia vu. Vi vay, can sira d6i BLDS theo
huéng cho phép su thoa thuan vé phuong
thire “gan no” dbi vai ca tai san cua bén thi
ba khi dua ra bdo dam.

Bén canh d6, quy dinh ciia Diéu 303
cho théy, phai dat dugc su thoa thuan cua
cac bén hodc c6 su dong ¥ ciia bén bao dam
vé phuong thic xir 1y tai san cam cd, thé
chap néu khong tai san phai dugc xt 1y theo
phuong thirc ban dau gia. Vi quy dinh nay,
viéc xtr Iy TSBP cua céac to chuc tin dung
s& gip nhiéu vudéng mic khi cic co quan

nha nudc yéu cau “thoéa thuan”, “sy dong y
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cua bén bao dam”. Trong khi d6, muc dich
va ban chat cia bién phap bao dam 1a danh
cho bén nhan bao dam quyén dinh doat co
diéu kién. Quyén d6 dugc phap luit thira
nhan ma khong can phai c6 sy thoa thuan
cu thé cta cic bén hay su dong ¥ cia bén
nhan bao dam. Piéu d6 co nghia rang, khi
bén bao dam sir dung tai san ciia minh dé
bao dam cho viéc thuc hién nghia vu d6i véi
bén nhan bdo ddm thi mdc nhién suy doan
rang bén bao dam di trao cho bén nhan bao
dam quyén dinh doat c6 diéu kién ddi voi tai
san cua minh. Chi can phat sinh su ki¢n bén
c6 nghia vu dugc bao dam vi pham nghia
vu nay ddi voi bén nhan bao dam thi bén
nhan bao dam c6 quyén xir Iy TSBD béng
viéc thu hdi TSBD va dinh doat TSBD theo
phuong thirc ma bén nhan bao dam cho la
phu hop, mién rang viéc xir Iy TSBD duoc
thuc hién mot cach thién chi, trung thuc theo
nguyén tic cong bang va hop 1y.

Vi vy, can sira d6i Diéu 303 BLDS
nam 2015 theo hudng néu cac bén khong co
thoa thudn, bén nhan bao dam van co quyén
xtr Iy TSBD khong qua phuong thirc ban
dau gia néu théa méan cac diéu kién sau day:

(1) Trude khi xu 1y TSBD, bén nhan
bao dam phai thong bao cho bén bao dam vé
viéc bén c6 nghia vu dugc bdo ddm vi pham
nghia vu dugc bao dam va phuong thirc xu
Iy TSBD duoc ap dung.

(2) TSBD dugc dinh doat mot cach
cong khai thong qua thong bao hodc quang
c4o rong rai. Tuy nhién, d6i voi tai san nhanh
hong hodc ddi véi tai san dang bi giam gia
tri hodc gia tri truong dang giam, bén nhan
bao dam c6 quyén dinh doat ngay ma khong
can phai thong béo rong rii.

(3) Gia ban, gia chuyén nhuong tai san
hoidc gia chuyén giao TSBD khong thap hon
gia thi truong hién thoi cua TSBD (trong
truong hop co thi truong dugc thira nhan cho
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tai san cung loai) hoac theo gia tri dugc dinh
gia boi t6 chire dinh gia c6 tham quyén®.

Vigc giao TSBD dé xir Iy

Diéu 301 BLDS nim 2015 khong quy
dinh quyén thu gitt TSBD ctia bén nhan bao
dam va chi quy dinh truong hop nguoi dang
gilr tai san khong giao tai san thi bén nhan
bao dam ¢ quyén yéu cau Toa an giai quyét,
trir truong hop luat lién quan cé quy dinh
khac. Pay 1a mot “budc 10i” vé quyén cua
bén nhan bao dam trong phap ludt vé giao
dich bao dam. Béi 1€, khi nhan bao dam, bén
nhan bao dam c6 quyén xir Iy TSBD néu
phat sinh vi pham cta bén cé nghia vu va
quyén xtr 1y tai san ndy bao gdm ca quyén
thu giit TSBD. DPay 1a quyén dwong nhién
ctia bén nhan bao dam, thiéu quyén nay viéc
xur 1y tai san khong kha thi.

Ngoaira, BLDS nam 2015 cling khong
cho phép bén nhén bdo dam kha ndng tim
kiém sy hd tro ciia cac co quan cong quyén
(Uy ban nhan dan xa, phuong, thi trin va co
quan Cong an) trong viéc thu giit TSBD dé
xur ly trong khi thuce tién cho théy, bén nhan
bao dam (ddc biét 1a cac ngan hang thuong
mai) trién khai kha hiéu qua co ché nay.

O mot s6 nudc trén thé gisi, thu gitr
TSBD 1a quyén co ban ciia bén nhan bao
dam trong xu ly TSBD. Vi du, thong qua
UCC, céac dao luat va an 1€, My xay dung
mét co ché rat hiéu qua dé chi ng c6 bao
dam xtr ly TSBD ma khong phai khoi kién
ra toa an, déng thoi ciing bao vé duoc quyén
va loi ich hgp phap cta nguoi bado dam cling
nhu cac chi thé ¢o lién quan khac.

Vi vdy, can phai stra d6i Diéu 301
BLDS niam 2015 theo hudng bd sung quyén
thu gitr TSBD cho bén nhan bao dam. Pong
thoi, can quy dinh 16 trach nhiém va ché tai
dbi v6i vi pham cua cac co quan thuc thi
phap luat trong viéc phéi hop thu giit TSBP,
xir Iy TSBD; quyén thu giit TSBD ciia bén
nhan bao dam phai dugc bao dam thyuc hién
bang quyén luc ctia nha nude hodc su hd tro
tir phia co quan céng quyén. Tir d6 han ché
cac tranh chap vé xir Iy TSBD va cac tranh
chap vé hop ddng tin dung, bao vé quyén loi
cua chu no.

Bién phdp béo dim bang tai sin ciia
bén thir ba

BLDS nim 2015 chua quy dinh rd vé
chu thé 1 bén thir ba tham gia voi tu cach
12 bén bao dam bang tai san. Vay, néu bén
thir ba tham gia cac giao dich bdo dam thi
cac giao dich nay c6 bi vo hiéu khong? Vé
nguyén tic chi thé bao dam béng tai san c6
thé 1a bat ky t6 chtrc, ca nhan néu c6 tai san
théa mén cac diéu kién dbi véi TSBD. Néu
BLDS khong quy dinh cu thé van dé nay s&
tac dong t6i (han ché) viéc xac 1ap cac giao
dich trong nén kinh té, anh huéng téi quyén
loi cia chu ng va con ng. Cac nghia vu néu
dugc bao dam boi bén thi 3 bang tai san
thi s& han ché dugce rii ro cho chi ng khi
con ng vi pham nghia vu thanh todn thong
qua co ché xtr Iy TSBD. Do d6, cin sira d6i
BLDS nam 2015 theo huéng bd sung quy
dinh dé phan biét: i) cam cd, thé chap bang
tai san cuia bén cd nghia vu va cam co, the
chép bang tai san cua bén thir ba va ii) cam
cd, thé chip dé bao dam thyc hién nghia vu
bao lanh.

4 Pidu306 BLDS 2015 chi thira nhan gia TSBD theo thoa thuén hoic theo dinh gia cla td chire dinh gia da loai tru truong
hop tu x4c dinh gia theo gia thi truomg. DSi véi cc tai san da 6 thi trudng giao dich duge céng nhan nhu chimg khoan
thi viéc doi hoi phai dugc dinh gia lai gy ra ton kém cho cac bén. Vi vy, Didu 306 BLDS 2015 ciing cin dugc huéng
din va giai thich theo hudng di véi tai san da c6 thi truong giao dich duge cong nhén thi khéng cin phai dinh gid ma
xac dinh theo gia thi truong tai thoi diém dinh xtt 1y san bao dam. Xem: PGS. TS. L€ Thi Thu Thuy, Bao dam su thuén
loi, cong bang va hop 1y trong viée tu xir Iy TSBD khi vi pham nghia vu tra ng theo cac hop ddng tin dung, Tap chi
Khoa hoc Luét hoc, Pai hoc Quéc gia Ha Nbi, s6 2, 15/06/2016.
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Dinh gia TSBD

Khoan 2 Diéu 306 BLDS nam 2015
quy dinh, “viéc dinh gia TSBD phai bao dam
khach quan, phu hop véi gia thi truong”.
Quy dinh nay nhim bao dam quyén loi cta
bén nhan bao dam khi xt ly TSBD. Dic
biét, quy dinh nay cling nham bao vé quyén
lgi cua bén bao dam trong trudong hop bén
nhén bdo dam ty xtr ly TSBD bﬁng viéc ban
tai san. Tuy nhién, theo quy dinh cua khoan
1 Biéu 306 BLDS ndm 2015, “bén bao dam
va bén nhan bao dam c6 quyén thoa thuin
vé gia cua TSBD”. Cau hoi dugc dit ra la:
hai bén c6 thé thoa thuan gia ciia TSBD thap
hon so véi gia thi truong khong? Quy dinh
ctia khoan 3, Diéu 306 vé ché tai bdi thuong
thiét hai 4p dung cho hanh vi vi pham cua
t6 chirc dinh gi4 trong qua trinh dinh gia tai
san, c6 thé hiéu rang, yéu cau dinh gia phu
hop voi gia thi truong chi &p dung cho vige
dinh gia thong qua t6 chic dinh gia. Didu
nay 1a hoan toan hop 1y nham tén trong su
thoa thuan ctia cac bén bao dam va bén nhan
bao dam. Bén nhan bao dam phai bodi thudng
thiét hai néu bén bao dam ching minh dugc
viéc xac dinh gia TSBD khong theo y chi
clia bén bao dam. Piéu nay ciing phi hop
v6i tinh than cia diém ¢ khoan 3 Diéu 104
Bo luat TH tung Dan sy ndm 2012. Toa an
chi can thi¢p dinh gi4 tai san trong truong
hop “cac bén thoa thudn véi nhau hodc voi
t6 chirc thim dinh gia tai san theo muc gia
thp so v6i gia thi truong noi c6 tai san dinh
gia tai thoi diém dinh gia nham trén tranh
nghia vu véi Nha nude hodc nguoi thir ba
hodc c¢o6 can cir cho théy td chirc thAm dinh
gia tai san da vi pham phap luat khi tham
dinh gia”.

Vi vy, can sira d6i khoan 2 Diéu 306
BLDS ndm 2015 theo hudng, “viéc dinh gia
TSBD phai bao dam khach quan, phu hop
v6i gia thi truong” khong ap dung dbi véi
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truong hop cac bén dat dugc su thoa thudn
vé gia cua TSBP khi xtr 1.
2. Mot s6 van dé cu thé vé cac giao dich
bao dam cAm cd, thé ch?ip, bao lanh

Thé chip tai sin hinh thanh trong
twong lai

Piéu 318 BLDS niam 2015 khong quy
dinh vé tai san thé chip 1a tai san duoc hinh
thanh trong tuong lai, trong khi d6 Diéu 295
ctia B9 ludt nay lai cho phép TSBD c6 thé 1a
tai san hinh thanh trong tuwong lai. Sy khong
nhit quan nay dan dén viéc kho ap dung cac
quy dinh trén trong thuc té. V& nguyén tic,
tai san thé chap co thé 1a tai san hinh thanh
trong tuong lai néu bén nhan bao dam chép
thuan dé bao vé quyén loi cua chinh bén
nhan bao dam. Dic biét, rat nhiéu truong
hop trong thyuc té xay ra gan voi viée ding
tai san hinh thanh tir vn vay dé bao dam
cho viéc thuc hién nghia vu trd ng theo hop
ddng tin dung, theo d6 dam bao luan chuyén
ngudn von tir noi thira von dén noi thiéu
vbn, dap tng nhu cau von cia cac to chic,
c4 nhan trong nén kinh té. Phap luat cua
nhiéu qudc gia cho phép tai san hinh thanh
trong tuong lai dugc dua ra dé thé chép, vi
du BLDS nam 1995, sira d6i, bd sung nam
2015, Luat Cam cb Bat dong san ndm 1998,
sira d6i, bo sung nam 2004 cua Lién bang
Nga, Bo luat Thuong mai théng nhét Hoa
Ky (UCC), BLDS Phap...

Dé dam bao tinh théng nhat véi Didu
295 va dong thoi dap tng nhu cau thyc tién
vé loai giao dich bdo dam nay, can stra d6i
Diéu 318 BLDS niam 2015 theo hudng, bd
sung thém loai tai san thé chap hinh thanh
trong tuong lai.

Nghia vu boi thwong thiét hai ciia
ngwoi thir ba gii tai san thé chip

Diém a khoan 2 Diéu 324 BLDS nim
2015 quy dinh: “Néu ngudi thi ba giir tai
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san thé chap... 1am mét tai san thé chap, lam
mat gia tri hodc giam sut gia tri cia tai san
thé chap thi phai boi thudng”. Quy dinh nay
dan dén c6 nhiéu cach hiéu khac nhau. Vi
vdy, can phai c6 vin ban huéng din thi hanh
diéu luat nay nham bao dam tinh kha thi caa
diéu luat trén thyc té.

Bién phdp bdo lanh

Khoan 2 Diéu 335 BLDS nam 2015
quy dinh vé su kién bao 1anh: bén duogc bao
lanh khong c6 kha nang thuc hién nghia vu
bao lanh. Piéu nay khé xac dinh va khong
kha thi trong thuc té boi 18 viéc chimg minh
“khong c6 kha nang thuc hién nghia vu”
hoan toan khong don gian. Bén c6 nghia vu
thuong tir chdi cung cap cac thong tin lién
quan dén kha ning tai chinh cta minh, vi
vdy bén bao lanh kho c6 thé chimg minh
duogc tinh trang trén cia bén cd nghia vu.
Do d6, can loai bo quy dinh nay.

Bién phdp cam cé

Khoan 2 Diéu 310 BLDS niam 2015
quy dinh, cAm c¢b bat dong san co6 hiéu luc
d6i khang véi nguc‘fi thl'r ba ké tir thoi diém
dang ky Vay, cam cb bat dong san khac gi
s0 voi cam ¢ dong san? Véan dé nay chua
dugc 1am rd trong BLDS nam 2015. Vi vay,
trén thuc té viée cam cd duge thuc hién chu
yéu ddi voi dong san.

Phap luat hi¢én hanh cua Lién bang
Nga vé cam cb bat dong san (BLDS nam
1995, Luat Cam c6 1992, Luat Cam cb bét
dong san nam 1998 va Luat sura ddi, bd sung
Luat nay ngay 30/12/2004) quy dinh, day
1a loai cam cd khong chuyén giao tai san,
boi 1& bat dong san 1a nhiing tai san khong
di doi dugc, khong thé chuyén tir tay ngudi
nay sang tay nguoi khac dugc. Trong truong

hop nay, ngu’(n cam ¢ van co thé str dung
tai san cam co cho muc dlch cua minh, con
ngudi nhan cam cb ¢6 quyén kiém tra, gidm
sat Viéc Sfr dung nay dé tranh tinh trang tai
san cam cb b1 pha huy va "bi triét tiéu". Hop
ddng cAm cb bat dong san khong bat budc
phai cong chung, trir truong hop cac bén
trong hop ddng c6 thoa thuan khac. Theo
hop dong cam cb dat, tai san cAm cd khong
chi 14 d4t dai ma con bao gom ca céc tai san
dang c6 va s& c6 trén manh dat d6. Didu nay
khéng dinh, dit va tai san trén dat 1a mot
khdi théng nhat, khong tach roi nhau, do vay
n6 can phai dugc dinh gia khi cam c¢d. Ngoai
ra, bit dong san dang trong tinh trang bi cho
thué ciing c6 thé dugc dua ra dé cam cé°.

Nhu vay, & Lién bang Nga, cam cb tai
san c6 thé gin véi chuyén giao (néu 1a dong
san) hodc khong chuyén giao tai san (néu la
bat dong san). Tir d6 s& co cac co ché khac
biét d6i voi sir dung va xur 1y tai san cam cb
1a bat dong san nhu bén cam cb bat dong
san van c6 thé sir dung bat dong san cam cd,
viéc xur 1y tai san ndy yéu cau bén cam cd
phai giao bat dong san cho bén nhan cam cd
g xuly...

Theo chung t6i, dbi v&i khoan 2 Piéu
310, can thu gon lai noi dung nay va c6 giai
trinh 16 hon.

Ngoai ra, BLDS Viét Nam khong
cho phép bén nhan cam cb st dung tai san
cAm cd dé bao dam thyuc hién nghia vu khac
(Khoan 2 Diéu 313). Tuy nhién néu duogc su
ddng ¥ cua bén cam cb thi viéc cdm cb lai
ciing can duoc cho phép dé dam bao su thoa
thuin cta cdc bén va tao diéu kién dé xac
1ap, thye hién cac giao dich dan sy, thuong
mai trong nén kinh t&. BLDS cua Nhat Ban

5 PGS.TS. L& Thi Thu Thuy, Phap lut vé& cic bién phap han ché rui ro trong hoat dong cho vay cuia cac t6 chire tin dung
& Viét Nam va mot s6 nudc trén thé gidi, Sach chuyén khao, Nxb. Dai hoc Qudc gia Ha Noi, 2016, tr. 163.
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(Diéu 348, 360) ciing c¢6 ghi nhan viéc cAm
¢ lai, theo d6 ngudi nhan cam cd c6 quyén
cam cb lai, nghia 1a ding tai san cam c6 da
nhan dé bao dam mot nghia vu khac nhu tai
san thudc s& hiru ctia minh véi diéu kién 1a
thoi han cam c6 lai khéng duoc dai hon thoi
han cdm ¢ 1an dau tién®.

Vé xtr ly tai san cam cb: Diéu 314
Khoan 2 quy dinh quyén ctia bén nhan cam
c¢b xir Iy theo phuong thic da thoéa thuan
hodc theo quy dinh cta phap luat. Vay néu
gia trj clia tai san cAm cb nho hon so véi gia
tri nghia vu dugc bao dam thi phén gia tri
nghia vu chua thanh toan s& xtr Iy nhu thé
nao? Vé van dé nay, Diéu 305 quy dinh phan
gia tri nghia vu chua thanh todn tr¢ thanh
nghia vy khong c6 bao dam (d6i v6i phuong
thirc gan ng). Con dbi véi cac phuong thirc
xtr Iy TSBD khac phép ludt chua c6 quy dinh
cu thé va bén nhan bao dam thudng phai
tiép tuc doi ng theo thu tuc chung, khong

TAI LIEU THAM KHAO
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¢6 ddc quyén gi khac. Vé van dé nay c6 thé
tham khao kinh nghiém phép luat cua Lién
bang Nga: néu nhu phap luat khong quy
dinh hoac cac bén khong thdéa thuan khac thi
trong trudng hop s tién thu hdi dugce tir viee
xtr ly TSBD khong du dé thuc hién nghia vy
tra no thi bén nhan bao dam c6 quyén xiét
no tir tai sdn khac ctia bén bao dam (Khoan 3
Diéu 334 BLDS cua Nga). Ngoai ra, néu tai
san cam c6 khong thudc sé hiru ctia bén cim
¢d va bén nhan cam cb khong biét vé tinh
trang ndy cua tai san cam c6 thi chu s& hiru
dich thyc cua tai san cam cd s& chiu trach
nhiém thay cho bén cim cd (néu phéap luat
hodc cac bén trong hop dong cam cd khong
c6 thoa thuan khac)’. Trong truong hop nay,
chi s& hitu phai chiu trach nhiém vé viéc
giao tai san cho ngan hang dé xtr Iy néu dén
han bén c6 nghia vu khong thuc hién hoac
khong thuc hién day du nghia vu tra nom
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Tém tit:

Quy dinh cta phép luat Viét Nam vé quyén mién trir d6i vai cac
bién phap cudng ché bao dam thi hanh phan quyét ctia Toa an con
nhiéu han ché. Vi vay, can phai nghién ctru tong thé quy dinh ciia
phap luat Viét Nam ciing nhu cac quy dinh ciia phép luat qudc té
¢6 lién quan dé dé xuat giai phap hoan thién.

Abstract

Vietnam’s legal provisions on the immunity from the enforcement
measures to ensure the enforcement of court judgments do appear
shortcomings. Therefore, it is necessary to thoroughly review,
study the concerned provisions of Vietnamese law as well as the
relevant international ones for further improvements.

1. Quy dinh cua phap luat Viét Nam
lién quan dén quyen mién trir d6i véi cac
bién phap cudng ché bao dam thi hanh an
(THA) trude hét phal dé cap dén Phap 1énh
vé Quyén wu dai, mién trir danh cho co quan
dai dién ngoai giao, co quan lanh su va co
quan dai dién cua td chirc quéc té tai Vit
Nam nam 1993 (Phap 1€énh nam 1993). Theo
quy dinh cta Diéu 1 va khoan 1 Diéu 17
Phép 1énh nam 1993, ddi tuong dugc hudng
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quyén wu dii, mién trir bao gdm co quan dai
dién ngoai giao, co quan lanh sy nudc ngoai,
co quan dai dién cta t6 chie qudc té tai Viét
Nam va thanh vién cua nhiing co quan do,
cling nhu thanh vién gia dinh ho. Muc dich
ctia nhitng quyén wu dai, mién trir nay nham
tao diéu kién thuan loi cho cac co quan va
thanh vién cia cac co quan noéi trén thuc
hién c6 hi€u qua churc nang, nhi€ém vu chinh
thirc voi tu cach dai dién tai Viét Nam.



Céc quyén mién trir co ban lién quan
dén cac bién phap cudng ché bao dam thi
hanh phan quyét ctia Toa 4n ap dung ddi véi
cac chu thé‘, dbi tugng trong linh vuc ngoai
giao, bao gom:

Mot la, quyén mién trir 4p dung bién
phap bao dam THA dbi véi tru s ciia co
quan dai dién ngoai giao va tai san trong
try so, ké ca phuong tién giao thong cua
co quan. Diém b khoan 1 Piéu 4 Phap 1énh
nam 1993 quy dinh, try s& ctiia co quan dai
dién ngoai giao la nhiing toa nha hoac céc
bd phan ctia tod nha va nhitng phan dat truc
thudc dugce str dung vao muc dich chinh thirc
cua co quan, ké ca nha & cia ngudi ding
dau co quan. Tru s¢ cua co quan dai dién
ngoai giao 1a bat kha xdm pham. Nha chirc
trach Viét Nam chi dugc phép vao co quan
dai dién ngoai giao khi co sy dong ¥ cua
nguoi dimg dau co quan hoic ngudi dugc
uy quyen'. Tru so ctia co quan dai dién ngoai
giao va tai san trong tru sd, ké ca phuong
tién giao thong ciia co quan khong thé bi
khém xét, trung dung, tich thu hoac 4p dung
bién phap bao dam THAZ? Nhu vay, theo
quy dinh nay, chap hanh vién co quan THA
dan su (THADS) s& khong duoc quyén ap
dung cac bién phap bao dam THA, bao gom
bién phap phong tda tai khodn; tam gilr tai
san, gidy to; tam dung viéc dang ky, chuyen
dich, thay d6i hién trang vé tai san® dbi véi
try s& cua co quan dai dién ngoai giao va
tai san trong tru s&, ké ca phuong tién giao
thong ctia co quan dai dién ngoai giao.

Hai la, vién chiic ngoai giao dugc
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hudng quyén mién trir dbi véi cac bién phap
THA, tror truong hop ho tham gia voi tu
cach ca nhan vao cac tranh chap lién quan
dén bat dong san co trén lanh tho Viét Nam;
viéc thira ké; hoat dong thuong mai hogc
nghé nghiép ma vién chuc ng0a1 giao tién
hanh tai Viét Nam ngoai pham vi chirc nang
chinh thtrc cua hg. Trong trtr(‘)’ng hop phai ap
dyng bi¢n phap THA thi viéc do phal duoc
tién hanh trén co so ton trong quyen bat kha
xam pham vé than thé va noi ¢ cua vién
chuire ngoai giao.

Phap 1énh ndm 1993 khong dé cap dén
cac bién phap THA bao gdm céc bién phap
nao, Luat THADS sira ddi, bd sung nim
2014 ciing khong dung khai niém bién phap
THA mot cach chung chung nhu cac van
ban phép luat THADS trudc day. Tuy nhién,
& day, cac bién phap THA c6 thé duoc hiéu
la toan b0 cac trinh tu, thu tuc THADS theo
quy dinh cta phap luat vé THADS. Mic du
vay, trong qua trinh ap dung cac bién phap
THA d6i véi cac vién chirc ngoai giao cling
phai dac biét luu y ton trong quyén bét kha
xam pham vé than thé va noi & ciia ho theo
quy dinh cua Hién phap, Bo luat Dan su
(BLDS), Luéat Cu tra, cac quy dinh khac ctua
phap luét Viét Nam va cac véan ban phap luat
qudc té co lién quan.

Ba la, viéc tir bd quyén mién trir xét xir
vé dan sy hodc xur phat hanh chinh d6i voi
cac vién chire ngoai giao va nhing nguoi
duoc quy dinh tai Diéu 17* cua Phap 1énh
nam 1993 khong bao gdm viée tir bé quyén
mién trir d6i véi bién phap THA va quyét

Khoan 2 Diéu 5 Phap 1énh v& Quyén wu dai, mién trir ngoai giao ndm 1993.
Khoan 3 Diéu 5 Phap 1énh v& Quyén wu dai, mién trir ngoai giao ndm 1993.

Khoan 3 Diéu 66 Luat THADS sira dbi, bd sung nim 2014.

Diéu 17. “1- Thanh vién gia dinh cua vién chirc ngoai giao khong phai la cong dan Viét Nam duoc hudng nhitng quyén
wu dai, mién trir quy dinh tai cac diéu tir 10 dén 16 ctia Phap lénh nay.

2. Nhan vién hanh chinh ky thuat va thanh vién gia dinh ho khong phai 1a cong dén Viét Nam hodc khong phai 1a ngudi
thuorng tra tai Viét Nam dugc huong nhiing quyén vu déi, mien trr quy dinh tai cac didu tir 10 dén 15 cua Phap lénh
nay; riéng quy dinh tai khoan 1 Diéu 12 chi dugc ap dung khi ho thyc hién chirc nang chinh thie. Ho con duwge huong
nhlrng wu dai, mién trir quy dinh tai khoan 1 Diéu 16 ciia Phap 1énh nay déi véi nhitng db vat nhap khau dé bd tri noi &
14n dAu cta ho.

AW N~

3. Nhan vién phuc vu khong phai 1a cong dan Viét Nam hodc khong phdi la ngum thuong tra tai Viét Nam dugc huong
nhiing quyén mién trir khi thuc hién chirc ning ciia ho va dugc mién thué va 1¢ phi ddi véi tién luong cua ho.

NGHIEN CUU | 23
$6 18(370) T9/2018\_ LAP PHAP



NHA NUGC VA PHAP LUAT

dinh x\r phat hanh chinh. Viéc tir bo quyen
mién trir d6i véi bién phap THA va quyét
dinh xu phat hanh chinh can dugc thé hién
10 rang va riéng biét’.

Theo quy dinh cua Phap 1énh nam
1993, can phan biét quyén mién trir xét Xur
ve dén sy hodc xur phat hanh chinh véi quyén
mién trir d6i v6i bién phap THA. Theo do,
viéc tir bo quyen mién trir xét xur vé dén
su khong dong nghla v6i viée tir bé quyén
mien tru d01 V@i céc bién phap THA. Viéc
tir bo quyén mién trir d6i voi bién phap THA
can dugc thé hién 16 rang va riéng biét. Tuy
nhién, phap ludt THADS cling nhu céc van
ban phéap luat khac c6 lién quan lai khong
quy dinh cu thé vé viéc tir bd quyén mién trur
dbi vé6i cac bién phap THA. Vi dy, cac van
ban nay khong quy dinh vé hinh thirc, noi
dung, thim quyen thoi han, hau qua phap
ly, v.v.. ctia viéc tir bd quyén mién trir ddi
v&i bién phéap THA.

Boén la, viée tir bo quyén mién trir ddi
v6i bién phap THA dbi véi vién chirc va
nhan vién lanh sy. Khodn 3 Diéu 30 Phdp
1énh nam 1993 quy dinh viéc tir b6 quyén
mién trir xét xir vé dan su va xir phat hanh
chinh d6i v6i vién chirc va nhan vién ldnh
su quy dinh tai Diéu 28 clia Phap Iénh nay
khong bao gdm viéc tir bo quyén mién trir
d6i voi bién phap THA va quyet dinh xur
phat hanh chinh. Viéc tir bo quyén mién trur
d6i voi bién phap THA va quyét dinh xu
phat hanh chinh can dugc thé hién rd rang
va rleng biét.

Vé noi  dung lién quan den quyen mlen
trir xét xir vé& dan sy va quyen mién trir dbi
v6i cac bién phap THA, Diéu 28 Phéap lénh
ndm 1993 quy dinh, vién chuc lanh sy va
nhan vién lanh sy khi thuc hién chic nang
ctia minh dugc hudng quyén mién trir xét xur
vé dan su va xir phat hanh chinh, trir trudng

hop lién quan dén vu kién dan sy vé mot hop
ddng do vién chuc lanh sy hodc nhan vién
lanh sy ky két khong véi tu céch 1a ngu’(n
duge nudc ctr lanh sy uy quyén; hodc vé tai
nan giao thong xdy ra tai Vi¢t Nam ma bén
thir ba doi boi thuong thiét hai.

Nhung phén tich néu trén cho thay
pham vi d6i twong dugc quyén mién trir doi
v6i cac bién phap THA chi duogc gidi han
trong pham vi hep thudc linh vuc ngoai giao.
Tuy nhién, gitra quy dinh ctiia Phép 1énh nam
1993 va cac quy dinh cta phap luat THADS
chua bao dam tinh thong nhat va dong bo.
Mot trong nhitng nguyén nhan dan dén su
thiéu thong nhat nay 1a do Phap 1énh nim
1993 cham dugc sira d6i, bd sung cho phu
hop véi tinh hinh thuc tién.

2. Quy dinh cua phap luét tb  tung dan
su (TTDS) Viét Nam vé quyén mién trir d6i
voi1 cac bién phap THA chua dugc quy dinh
day du va chua bao dam tinh 6n dinh.

Trude day, Phap Iénh Thu tuc giai
quyét cac vu an dan sy nam 1989 (Phap 1énh
ndm 1989)° quy dinh: “Vu én dan sy c6 lién
quan dén Nha nudc nude ngoal hodc ngu:cn
duogc huong quy ché ngoal glao dugc giai
quyét bang con duong ngoai giao, trir trudng
hop Nha nudc nude ngoai hodc nguoi duoc
hucng quy ché ng0a1 giao dong ¥ tham
gia to tung tai toa an Vit Nam™. Diéu 86
Phap lénh nay vé thi hanh nhung quy dinh
vé TTDS trong nhu'ng diéu udc qubc té Ve
tuong trg tu phap va phap ly quy dinh: “Dbi
v61 nhitng viée c6 lién quan dén cong dan,
phép nhan cac nudéc ma Cong hoa XHCN
Viét Nam di ky két didu udc qudc té vé tu
phap va phap 1y thi TTDS dugc tién hanh
theo quy dinh ctia nhitng diéu uéc d6”. Nhu
vay, mdc du Phap 1énh nam 1989 quy dinh
vé quyén mién trir cia Nha nudce nude ngoa1
trong TTDS qudc té, nhung khong dé cép

b

thué va 1¢ phi doi véi tien cong cta ho.”

AN W

Pa hét hiéu luc thi hanh.
7  bibu 84.
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Nguoi phuc vu riéng khong phai 1a cong dén Viét Nam hodc khong phai la nguoi thuong tri tai Viét Nam dugce mién

Khoan 3 Diéu 13 Phap 1énh vé Quyén vu dii, mién trir ngoai giao nam 1993.



dén noi dung cua quyen mién trir dbi v6i cac
bién phap THA. Ké tir ngay 01/01/2005, khi
B0 luat TTDS nam 2004 (Bo luat TTDS) ¢
hi¢u luc phap luat cho dén trude nam 2015,

khong con van ban nao thura nhan quyen
mién tru tu phap cia Nha nudc nudc ngoai
¢ Viét Nam.

Dé khic phuc nhirng han che néu trén,
Bo luat TTDS nam 2015 di bd sung nhiéu
d1eu khoan lién quan den quyén uu dai,
mlen tror cua co quan, t6 chic nuéc ngoal
va to chire quoc te, co quan dai dién cua to
chtc quéc té tai Viét Nam, Nha nudc nude
ngoai. Khoan 3, 4 Piéu 2 B luat TTDS nim
2015 quy dinh: “3. B¢ luat TTDS dugc ap
dung d01 voi viée g1a1 quyét vu viéc déan sy
co yeu t6 nudc ngoai; truong hop diéu ude
quoc té ma Cong hoa XHCN Vi¢t Nam la
thanh vién ¢6 quy dinh khac thi ap dung quy
dinh cua diéu udc quéc té do. 4. Co quan, to
chire, ca nhén nudc ngoai thude d6i tuong
duoc huong quyen uu dai, rnlen trir ngoai
giao hodc quyén wu dai, mién trir lanh su
theo phap luat Viét Nam, theo diéu udc quoc
té ma Cong hoa XHCN Viét Nam 14 thanh
vién thi vu viéc dan su c6 lién quan dén co
quan, t6 chuc, ca nhan do dlmc giai quyét
bang con duo’ng ngoai giao”.

Ngoai ra, khoan 2 Diéu 467 Bo luat
nay cling quy dinh: “2. Néang lyc phép luét
TTDS cua t6 chue quoc té, co quan dai dién
cua to chuce quoc t€ duogc xac dinh trén co
Y diéu udc qudc te 1a can ctr dé thanh 1ap
to chirc do, quy ché hoat ~dong cua t6 chirc
qudc té hoic diéu ude qubc té ma Cong hoa
XHCN Viét Nam 1a thanh vién. Truong hop
to chire quoc té tuyén bd tir bé quyén vu di,
quyen mién trr thi nang lyc phap luat TTDS
cta t6 chie quéc té d6 duoc xac dinh theo
phép luat Viét Nam”.

Dic biét, diém d khoan 1 Diéu 472
Bo luat TTDS nam 2015 quy dinh, néu bj

NHA NUGC VA PHAP LUAT

don dugc hudng quyén mién trir tu phap thi
Toa an Viét Nam phai tra lai don khéi kién,
don yéu cau hodc dinh chi giai quyét vu viéc
dan su co yéu td nude ngoai mac du vu viéc
dan sy thudc tham quyén chung cta Tda an
Viét Nam.

C6 thé noi rang, B luat TTDS nim
2015 ctuing mai chi dung lai ¢ viée quy dinh
c6 tinh nguyen tic S quyén uu dai, mién trur
ngoai glao hoac quyen wu dai, mién trir lanh
su dbi véi cac d6i tuong duoc huong quyén
wu d4i, mién trir ngoai giao va trach nhiém
cua Toa an trong vi¢e tra lai don khoi kién,
don yéu cau hodc dinh chi g1a1 quyét vu viéc
dan su co yeu t6 nude ngoai néu bi don duge
huéng quyén mién trir tw phap.

Hi¢n nay, thuat nglr “tu phap” hoac

quyén mién trir tu phap” 1a nhitng khai

ni¢m dang c6 nhiing cach hleu khac nhau®.
Tuy nhién, co thé hiéu, quyén mlen trur tu
phap bao gom ba néi dung sau: mién trir tai
phén tai bat cr Toa an quoc gia nao (con goi
1a quyén mién trir xet xu, Immunity From
Jurisdiction); mién trir dbi véi cac bién phap
cudng ché nham dam bao don kién, néu quoc
gia dong y cho t6 chire, ca nhan nudc ngoai
kién minh, tic 1a dong ¥ cho Tda an nudc
ngoai xét xtr vu kién ma qudc gia 13 bi don;
mién trr d6i v6i cac bién phap cudng ché
nham dam bao thi hanh quyét dinh ctia Toa
an trong truong hop qudc gia dong y cho cac
t6 chirc, ca nhan nudc ngoai khoi kién ciing
nhu dong ¥ cho Toa an xét xir vu kién d6™.
Nhu vy, néi ham khai niém “quyén mién
trir tu phap” khong chi lién quan dén chirc
nang, nhi€ém vu cua Toa an ma con lién quan
truc tiép dén chire nang, nhi€ém vy cua co
quan THADS. Trong khi d6, diém & khoan
1 Diéu 472 B6 luat TTDS nam 2015 lai méi
chi dé cap dén nhiém vu ctia Toa 4n ma chua
quy dinh vé nhiém vu cua co quan THADS.

8  Banh Quéc Tun, Nhiing co s& dé xut ban hanh Luat vé Quyén mién trir trong linh vuc tu phap cia quéc gia nudc
ngoai tai Viét Nam, Tap chi Phat trién Khoa hoc va Cong nghé¢, Tap 17, S6 4.2014, tr. 113-114 va Nguyén Thi Thu
Thity, Quyén mién trir tw phap cta quéc gia trong Tu phap qudc té, Luén vin ThS, Truong Dai hoc Luat Ha Nbi, 2012.

9  Banh Quéc Tudn, tldd, tr. 114-115.
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3. Quy dinh cuia BLDS niam 2015 vé
quyen mién trir d6i véi cac bién phép cudng
ché bao dam thi hanh phan quyét cta Toa an.

Dé bao dam bao quat, du bao dugc sy
da dang cua phap nhan trong giao luu dan
su, BLDS nam 2015 da quy dinh ba loai
phap nhan co ban la: (i) phap nhan thuong
mai (phép nhan hoat dong vi myc ti€u chinh
1a tim kiém loi nhuan), dugc quy dinh tai
Diéu 75; (ii) phap nhan phi thuong mai
(phép nhan hoat dong khong vi myc ti€u
chinh 13 tim kiém loi nhuan va néu co loi
nhuan thi cling khong dugc phéan chia cho
cac thanh vién), dugc quy dinh tai Diéu
76; (iii) phap nhan cong (bao gém cac co
quan nha nuéc, don vi vii trang nhan dén, t6
chure sy nghiép cong lap, td chirc chinh tri,
t6 chtrc chinh tri - xa hoi)!°. Trong d6, phap
nhan cong binh ding v6i ca nhan, phap nhan
khéc khi tham gia cac quan h¢ dan sy; phap
nhan cong chiém hiru, st dung, dinh doat
tai san cong dugc Nha nudce giao phai ding
muc dich, hi€u qua, theo dung quy dinh cua
phap luat; Nha nude khong chiu trach nhiém
vé cac nghia vy dan sy ctia phap nhan cong,
trur truong hop luat c6 quy dinh khac.

Cu thé, Diéu 99 BLDS nim 2015 quy
dinh trach nhiém vé nghia vu dan sy nhu
sau: “l. Nha nudéc Cong hoa XHCN Vit
Nam, co quan nha nudc ¢ trung wong, ¢ dia
phuong chiu trach nhiém vé nghia vu dan
sy cua minh bing tai san ma minh 13 dai
dién chii so hitu va thong nhat quan ly, trur
truong hop tai san da dugc chuyén giao cho
phap nhéan theo quy dinh tai khoan 2 Diéu
nay. 2. Phap nhan do Nha nudc Cong hoa
XHCN Viét Nam, co quan nha nudc ¢ trung
uong, 0 dia phuong thanh 1dp khong chiu
trach nhiém vé nghia vu phat sinh tir quan
hé dan sy cia Nha nuéc Cong hoa XHCN
Viét Nam, co quan nha nudc ¢ trung wong,
¢ dia phuong. 3. Nha nudc Cong hoa XHCN
Viét Nam, co quan nha nudc ¢ trung wong, &

dia phuong khong chiu trach nhiém vé nghia
vu dan su ciia phap nhan do minh thanh lap,
bao gdm ca doanh nghiép nha nudc, trir
truong hgp Nha nude Cong hoa XHCN Viét
Nam, co quan nha nudc ¢ trung uvong, ¢ dia
phuong bao lanh cho nghia vu dan sy cua
phép nhén nay theo quy dinh cua phap luat.
4. Co quan nha nudc ¢ trung wong, ¢ dia
phuong khong chiu trach nhiém vé nghia vy
dan sy ctia Nha nudc Cong hoa XHCN Viét
Nam, co quan nha nudc khéac & trung uong,
¢ dia phuong, trur truong hop ludt lién quan
c6 quy dinh khéc”.

Trach nhiém vé nghia vu dan sy cua
Nha nudc Cong hoa XHCN Viét Nam, co
quan nha nudc ¢ trung vong, & dia phuong
trong quan h¢ dan sy véi mot bén la Nha
nudc, phap nhan, cd nhan nudc ngoai dugc
quy dinh nhu sau: “1. Nha nuéc Cong hoa
XHCN Viét Nam, co quan nha nudc & trung
uong, ¢ dia phuong chiu trach nhiém vé
nghia vu dan sy do minh xac 1ap véi nha
nudc, phap nhan, ca nhan nude ngoai trong
truong hop sau day: a) Diéu ude qudc té ma
Cong hoa XHCN Viét Nam la thanh vién c6
quy dinh vé viéc tir bo quyén mién trir; b)
Céc bén trong quan h¢ dan su c6 thoéa thudn
tir bd quyén mién trir; ¢) Nha nudc Cong hoa
XHCN Viét Nam, co quan nha nudc ¢ trung
wong, & dia phuong tir bd quyén mién trur.
2. Trach nhiém vé nghia vu dan sy ctia Nha
nudce, co quan nha nudce cua nude ngoai khi
tham gia quan h¢ dan sy véi Nha nude Cong
hoa XHCN Viét Nam, co quan nha nudc
O trung wong, & dia phuong, phdp nhéan,
cd nhan Vi¢t Nam duogc ap dung tuong tu
khoan 1 Diéu nay™"".

C6 thé no6i rang, quy dinh ctia Chuong
V, BLDS nam 2015 1a nhitng ndi dung hoan
toan méi, tién bo dé cap dén trach nhiém cua
Nha nudc Cong hoa XHCN Viét Nam, co
quan nha nudc ¢ trung vong, & dia phuong
khi tham gia cac quan h¢ dan sy véi mét bén

10 Chinh pha, T& trinh s6 287/TT-CP ngay 15/08/2014 v& Dy an BLDS (sira dbi).

11 Piéu 100 BLDS nam 2015.
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la Nha nudc, phap nhan, cd nhan nude ngoai
cling nhu trach nhiém vé nghia vu dan sy
cua Nha nudc, co quan nha nudc cua nude
ngoai khi tham gia quan h¢ dan sy v6i Nha
nudc Cong hoa XHCN Viét Nam, co quan
nha nudc ¢ trung wong, ¢ dia phuong, phap
nhén, ¢4 nhan Viét Nam.

BLDS nam 2015 khong quy dinh cu
thé vé noi dung quyén mién trr bao gébm
nhiing quyén gi va dugc thyc hi¢n trong
nhitng trudng hop nao ma chi dan chiéu dén
cac didu udc quoc té hodc dé ngo cho sy thoa
thuan gitta cac bén khi thuc hién céc giao
dich dan sy. Piéu nay c6 thé dugc hiéu 1a
quyén mién trir d6i v6i cac bién phap cudng
ché bao dam thi hanh phan quyét ciia Toa an
s& duogc 4p dung theo cac diéu ude qudc té
ma Vi¢t Nam la thanh vién hoac tuy theo sy
thoa thuan gitra cac bén Viét Nam va cac bén
nudc ngoai ¢d lién quan trong tirng quan hé
dan su cuy thé.

Méc du vay, BLDS nam 2015 da quy
dinh nhitng van dé co tinh nguyen tic vé
trach nhiém ctia Nha nudc dbi voi phap nhan
do minh thanh lap. Cu thé, khoan 3 Diéu 99
BLDS nam 2015 quy dinh: “Nha nuéc Cong
hoa XHCN Viét Nam, co quan nha nudc &
trung wong, ¢ dia phuong khong chiu trach
nhiém vé nghia vu din sy ctia phap nhan do
minh thanh 1ap, bao gdm ca doanh nghiép
nha nudc, trir truong hop Nha nude Cong
hoa XHCN Viét Nam, co quan nha nudc
¢ trung uong, & dia phuong bao 1anh cho
nghia vu dan su ciia phap nhan nay theo quy
dinh cua phap luat”. C6 thé noi, quy dinh
nay 1a mgt giai phap du phong dé giai quyet
cac truong hop tranh chap va THADS c6 thé
s& xay ra tuong tu trong tuong lai. Quy dinh
méi duge bd sung ndy c6 thé dugc rat ra tir
bai hoc kinh nghiém trong vu tau Can Gio

NHA NUGC VA PHAP LUAT

bi phia Tanzania bat giir nam 2003 va cac vu
tranh chap Ve tu phap quéc té khac trén thé
gidi. Tom tit ndi dung vu viée tau Can Gio
nhu sau: “Nam 1999, mot doanh nghiép co
tén la Mohamed Enterprises cua Tanzania
ky hop dong va thanh toan trudc toan bo sb
tién khoang 1,4 triéu USD dé mua 6.000 tan
gao cua Cong ty Thanh Hoa ¢ Tién Giang.
Sau d6, Cong ty Thanh Hoa da thué mot tau
ché gao dé thuc hién hop dong trén. Nhung
con tau ma Coéng ty Thanh Hoa thué lai la
mot con tau “ma”, trén duong chd gao da
tron bat tam. Khong nhan dugce gao, Cong ty
Mohamed Enterprises da khoi kién ddi tac
cua Viét Nam... Su vi¢c cu kéo dai khong
duge xur Iy dut diém. Bén nam sau (2003),
tau Sai Gon cua Cong ty SEA Saigon céap
cang Tanzania dd bi bit giir 1am con tin
nhdm tao ap luc budc phia Viét Nam thanh
toan sb no nim 1999. Ngay 22/7/2005, Toa
an Tanzania tuyén phat phia Viét Nam gan
2 triéu USD bao gom tién bdi thuong thiét
hai tir hop dong gao voi Cong ty Mohamed
Enterprises va tién 13i phat sinh. Phan quyét
ghi o, Chinh phu Vi¢t Nam 1a bi don thir 12
ctia vu an. Theo Tda an, quyén mién trir tu
phéap cua qudc gia Viét Nam trong trudng
hop nay khong tuyét d6i vi Chinh phu Viét
Nam da tham gia tich cyc vao céac giai doan
cua viéc thuc hién hop déng. Vi vay, Chinh
phu Viét Nam khong duoc hudng quyén
mién trir xét xu”'%. Vu viéc khac tuong
ty xay ra vao thang 7 nam 2011, co quan
quan 1y no cia CHLB Dt di tam giir chiéc
Boeing 737 cua Thai tu Vajiralongkorn tai
san bay Munich dé budc chinh phui Thai phai
trd khoan ng twong duong 57 tri¢u USD cho
cong ty Walter Bau®’.

4. Quy dinh cua Cong udc Lién hi¢p
qudc vé Mién trir tai phan va mién trir tai san

12 Banh Quéc Tuén, tldd, tr. 127-128 va Cha thich s6 24: PGS. TS. B3 Van Pai, PGS. TS. Mai Héng Quy: Tu phap quéc
t& Viét Nam, Nxb. Pai hoc quéc gia TP. Hb Chi Minh, 2006, tr.69 - tr.70; xem ban tiéng Anh vu viéc tau Can Gio tai:
http://www.saflii.org/tz/cases/TZCA/2005/36.html, trc. 26.3.2018.

13 Banh Quéc Tuén, tldd, tr. 123.
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ctia qudc gia naim 2004, Cong wéc nay do
Dai hoi dong Lién hiép qudc thong qua ngay
02/12/2004. Day la Cong ude quoc té quy
dinh vé cac van dé lién quan dén quyen mién
trir trong linh vuc tu phap cia quoc gia. Dén
nay, Cong udc van chua c6 hiéu luc, mic
du d3 c6 28 quéc gia ky két va 21 nude phé
chuén gia nhap". Quyén mién trir cia qudc
gia trong linh vyc tu phap duoc quy dinh tai
Cong wdc ndy gdbm quyén mién trir tu phap
va quyén mién trir d6i v6i tai san thudc quan
hé sé hitu cua quc gia.

Quyén mién trir tw phap gom ba noi
dung: mién trur tai phan tai bat cir Toa an
quoc gia nao hay con goi la quyén mién trur
xet xu (Bleu 5 va Diéu 6 Cong udc); quyen
mién trir d6i v6i cac bién phap cuorng ché
nham dam bao don kién, néu quoc gia dong
y cho t6 chirc, ca nhan nudc ngoai ki¢én minh,
tirc 1a dong ¥ cho Tda 4n nudc ngoai xét xur
vy kién ma quéc gia la bi don (Piéu 18 Cong
udc); quyen mién trir d6i vi cac bién phap
cudng ché nhim dam béao thi hanh phan
quyet cua Toa &n trong truong hop quoc gia
ddng y cho cac t6 chirc, c4 nhan nuée ngoai
khoi kién ciing nhu dong v cho Toa an xét
xtt vu kién d6 (Piéu 19 Cong udc).

Theo d6, Diéu 19 Cong udc quy dinh:
Khong c6 bién phap cudng ché THA nio
dugc thyc hién sau khi co phan quyét cua
Toa an nhu ap dung bién phap tich thu, bat
giit, THA di véi tai san mot quoc gia lién
quan dén thu tuc tor tung dugc thyc hién
trudc Toa an cua quoc gia khac, trir khi va
ngoai trir cac truong hop sau day:

a) Qudc gia d6 di thé hién sy dong y
thong qua: (1) Thoa thudn quéc té; (2) Thoa
thuan Trong tai hoic Hop dong bing vin
ban; hodc (3) Boi mot tuyén b trude Toa an
hodc mdt thoa thuan béng van ban sau khi
phat sinh tranh chip giita cac bén;

b) Qudc gia d6 da giao hodc cung céap
tai san dé thoa man yéu cau thi hanh phan
quyét ctia Toa an;

¢) C6 co sé khang dinh rang tai san ro
rang dugc sir dung hodc c6 y dinh sir dung
cho qudc gia hon la nhiimg myc dich phi
thuong mai cua Chinh phu va tai san d6 nam
trong lanh thd ctia qudc gia thanh vién, mién
12 nhiimg bién phép cudng ché THA sau khi
c6 phan quyet cua Toa an chi c6 thé dugc
thuc hién d¢é tich thu tai san c6 mdi lién hé véi
cac chu thé ¢ lién quan dén vu tranh chap.

5. Tir nhiing phan tich, so sanh céc
quy dinh cua phap luat TTDS, phap ludt dan
su, phap luat THADS véi cac quy dinh vé
quyén mién trur trong linh vuc ngoai giao,
lanh sy cling nhu trong twong quan so sanh
V01 cac quy dinh cua phap luat qudc té vé
quyen mién trir d6i v6i cac bién phap cudng
ché THA bao dam thi hanh phén quyét cua
Tda an, co thé rat ra mot sd két luan va kién
nghi sau day:

Mot la, quy dinh cua Phép 1énh ndm
1993 ¢6 nhiéu diém khéng con phu hop,
khong théng nhét véi cac quy dinh tuong
ung cua phap luat THADS va cac quy dinh
ctia phap luat khac c6 lién quan. Do d6, can
nghién ctru sira d6i, bd sung nhirng quy dinh
cua Phap 1énh nay nham bao dam tinh théng
nhat ctia hé thong phap luat.

Hai la, tradc mat can ra soat, nghién
ctru, bd sung vao trong cic quy dinh cua
phap luat TTDS, phép luat THADS nhiing
quy dinh cu thé vé quyén mién trur doi véi
cac bién phap cudng ché bao dam thi hanh
phan quyét cua Toa an, nhim bao vé quyén
va loi ich chinh dang cua Nha nudc Cong
hoa XHCN Viét Nam, co quan nha nudc
Vi¢t Nam ¢ trung wong, ¢ dia phuong cling
nhu cidc doanh nghi€p nha nudc, doanh
nghiép tu nhan, ca nhan khi tham gia vao

14 United Nations Convention on Jurisdictional Immunities of States and their Property 2004, https://treaties.un.org/Pages/
ShowMTDSGDetails.aspx?src=UNTSONLINE&tabid=2&mtdsg_no=III-13&chapter=3&lang=en, trc. 26.03.2018.
15 https://treaties.un.org/Pages/ShowMTDSGDetails.aspx?src=UNTSONLINE&tabid=2&mtdsg_no=III-13&chap-

ter=3&lang=en, ngay truy cap: 26.03.2018.
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cac giao dich kinh té, thwong mai véi Nha
nudc nude ngoai, to chirc, doanh nghiép, ca
nhan nudc ngoai.

Ba la, can ra soat hé thong phap luat
Viét Nam, dac biét 1a cac quy dinh cua phap
luat THADS c¢6 lién quan dén Cong udc
quoc té vé Quyén uu dai, mlen trir doi voi
quyén tai phan va quyen mién trir tai sin
quoc g1a cua Lién hiép quoc nam 2004, dong
thoi ra soat cac Cong ude qudc té co lién
quan ma Viét Nam la thanh vién, nghién ctru
dé xuat co s¢ 1y luan, thyc tién dé kién nghi

NHA NUGC VA PHAP LUAT

Viét Nam som gia nhdp Cong udc nay', tao
hanh lang phép ly an toan cho viéc tham gia
ngay cang sau rong cua Viét Nam vao céac
quan h¢ dan su, kinh té, thuong mai voi cac
dbi tc nudc ngoai, dic biét 1a bd sung hanh
lang phéap 1y quéc té dé thuc hién co hiéu
qua quy dinh méi cia BLDS nam 2015 va
B0 luat TTDS nam 2015 trong thoi gian toi.

Bén la, can sém nghién ctru xay dung
Luat vé Quyén mién trir trong linh vuc tu
phap ciia qudc gia nudc ngoai tai Viét Nam !

BAL0 DAM TiNH ON BINH CUA...

(Tiép theo trang 13)

tam thoi, thuong xuyén thay doi, nhiing ni
dung vé khla canh ti€u chuan, quy chuan ky
thuét chuyén sau, cac thu tuc hanh chinh de
thuc hién quyén, nghia vu ciia nguoi dan..

Thir hai, tap trung nang cao tinh dy bao
cac quy dinh cta phép luat. Mudn lam dugc
diéu nay, co quan chu tri soan thao, nhom
nghién ctru, tham muu, ban soan thao hoac
t6 Bién tap can dau tu nhleu hon cho cong
tac nghlen ctru ddi twong diéu chinh ciia van
ban, xac dinh rd quy mo, nguyén nhan, cac
yéu t6 tac dong vao chlnh sach phap luat ma
van ban dugc ban hanh de gidi quyét, nhan
dién dugc quy luét chi phéi sy van dong cua
Van de chinh sach va xu huéng van dong cta
van dé chinh sach. Noi cach khéc, ning luc
phan tich chinh sach, danh gia tac dong déu
can dugc tang cuong.

Thir ba, tang cudng cong tac tham
van v kién cac dbi twong chiu su tac dong
cua van ban (dac bi€t la nhiing d6i tuong co
hanh vi pha1 thay d6i do quy dinh mdi cua
vin ban, cac can b c6 trach nhiém t6 chic
thuc thi quy dinh méi cua véan ban); du bao

16 Banh Qudc Tuén, tldd, tr. 130.

cac phan tmg can thiét, nang luc tiép nhan
quy dinh moi ctia van ban. Bén canh do, can
nang cao va hoan thién ky nang, k¥ thuat
tham vén, 1y y kién clia co quan, t6 chic,
ca nhan.

Thir tw, d&& cao cong tic ra soat
VBQPPL trong qué trinh xay dung phap
luat. Chi ban hanh quy dinh méi néu cac quy
dinh hién hanh thyuc su chua cé du co s& dé
gidi quyét van dé chinh sach ma Nha nudc
dang can giai quyét hodc c6 thé giai quyét
nhung voi hiéu qua thap. Chi dit van dé sira
dbi, bd sung nhitng quy dinh bat hop 1y khi
c¢6 chirng minh rd rang vé chi phi/loi ich cua
viéc stra d6i, bd sung theo hudng loi ich cua
viéc stra d6i, bd sung 16 rang 16n hon chi phi
cua viéc stra dbi, bd sung.

Thir ndm, cin ting cudng cong tac
nghién ctru kinh nghiém quéc té trong viéc
diéu chinh phap luat ddi voi nhimg linh vuc
ma Viét Nam chua c6 nhiéu kinh nghiém dé
¢6 thé chon loc dugc nhimg kinh nghiém tt
trong qua trinh xay dung phép luatm

17 Banh Qubc Tuén, tldd, tr. 126-130 va ThS. Lé Thi Nam Giang va nhém nghién ctru, Tim hiéu quyén mién trir

qubc gia trong quan hé qubc té,

http://www.phapluatsohuutritue.vn/index.php?option=com_content&view=arti-

cle&id=135:quyenmientruqg&catid=55&Itemid=178# _ftnref45, trc. 03.04.2018.
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Tém tt:

Kiém toan Nha nudc ¢ vai trd quan trong trong phong, chdng
tham nhiing. Thong qua kiém toan, Kiém toan Nha nuéc da phat
hién va kién nghi xir Iy hang trim vu viéc ¢6 ddu hiéu tham nhiing;
phat hién nhiéu tdn tai, bat cap cua co ché, chinh sach gay that
thoat 16n ngudn luc qudc gia; dong thoi, kién nghi hoan thién co
ché, chinh sach, gop phan phong, chdng tham nhiing, that thoat,
nang cao hiéu qua sir dung tai chinh, tai san cong. Dé nang cao vai
tro ciia Kiém toan Nha nudc trong cong tac phong, chdng tham
nhiing can tiép tuc hoan thién phap luat vé Kiém toan Nha nudc va
phong, chéng tham nhiing hién nay.

Abstract

The State Audit Office of Vietnam plays an important authority
in preventing and fighting against corruptions. Through its
performance, the State Audit Office of Vietnam detects and provides
relevant recommendations to handle hundreds of cases showing
signs of corruptions; discovering lots of shortcomings appearing in
the institutional mechanism and policies causing significant loss of
the national resources; at the same time, the State Audit Office of
Vietnam also gives recommendations on the further improvement
of institutional mechanism and policies, provides contributions to
the prevention and fighting against corruption, to the prevention of
the loss of public assets; and increase in the efficiency of the use of
public finance and public assets. In order to enhance the authority
of the State Audit Office of Vietnam in prevention and fighting
against corruptions, it is necessary to further improve the law on
the State Audit Office of Vietnam and the law on anti-corruptions.



1. Quan diém cia Pang va Nha nuée vé
phong, chong tham nhiing va vai tré ciia
Kiém toian Nha nwéc trong cong cudc
phong, chong tham nhiing

Nhan thirc siu sic vé nhiing tac hai
nghiém trong cua t¢ nan tham nhiing, Dang
va Nha nudc luon luon chi trong dén viée
phong ngira va dau tranh chong tham nhiing.
Bio céo chinh trj ciia Ban Chap hanh Trung
uwong Pang khoa X tai Pai héi dai biéu toan
qudc lan thtr XI ciia Pang di khang dinh:
“Phong va chdng tham nhiing, ling phi, thuc
hanh tiét kiém 1a nhiém vy vira cap bach,
vira lau dai. Moi can bd 1anh dao cua Pang,
Nha nudc, Mit tran T6 qudc, cac doan thé
nhan dan tr trung wong dén co s va ting
dang vién, trudc hét 12 nguoi dung dau phai
guong mau thuc hién va truc tiép tham gia
dAu tranh phong, chéng tham nhiing (PCTN),
lang phi”'. B4o céo chinh tri cia Ban Chap
hanh Trung wong Pang khoa XI tai Pai hoi
dai biéu toan qudc lan thir XII cua Pang tiép
tuc néu: “Pay manh dau tranh PCTN, lang
phi 1a nhi€ém vu thudng xuyén, quan trong,
déng thoi 1a nhiém vy khé khan, phtc tap,
lau dai. Céc cép uy dang, trude hét 1a ngudi
dung dau cap uy, chinh quyén, va toan bo hé
thdng chinh tri phai kién quyét PCTN, ling
phi; ch dong phong ngira, khong dé xay ra
tham nhiing, 1ang phi; xtr Iy kip tho1, nghiém
minh cac hanh vi tham nhiing, 1ang phi, bao
che, dung ting, tiép tay cho cic hanh vi
tham nhiing, 1ang phi, can thi€p, ngan can
viéc chdng tham nhiing, lang phi’2.

BAN VE DU AN LUAT

Cu thé hoa duodng 16i, chu truong,
chinh sich cua Pang, Piéu 8 Hién phap
nam 2013 quy dinh “Céc co quan nha nudc,
can b9, cong chuc, vién chuc phai ton trong
Nhéan dan, tan tuy phuc vu Nhan dan, lién
hé chit ché véi Nhan dén, lang nghe y kién
va chiu sy gidm sit cia Nhan dan; kién
quyét ddu tranh chong tham nhiing, lang phi
va moi biéu hién quan liéu, hach dich, cira
quyen Luat PCTN nam 2005 (dugc stra
d6i, bd sung mot s6 diéu nam 2012) da xac
dinh cac hanh vi dugc coi 1a tham nhiing; cac
bién phap phong ngura, phat hién va xu ly
tham nhiing; trach nhiém cua céc co quan, to
chtrc va cé nhan trong PCTN. B6 ludt Hinh
su nam 2015 (duoc stra ddi, bd sung mot sb
diéu nam 2017) va Luat PCTN nam 2005
xac dinh cac hanh vi tham nhiing 1a to1 pham
hinh sy va nhitng hinh phat twong tng.

Trong diéu kién hién nay, Pang va Nha
nude ta coi tham nhiing 1a mot “quéc nan’
va cong cudc chong tham nhiing 14 nhiém vy
clia toan Pang, toan dan va cua ca hé thong
chinh trj. Vi dia vi phép 1y 13 co quan kiém
tra tai chinh cong do Qudc hoi thanh 1ap, hoat
dong doc 1ap va chi tuan theo phap luat, Kiém
toan Nha nudc (KTNN) la mét trong nhiing
co quan truc tiép c6 trach nhiém phat hién
va phdi hop xtr Iy tham nhiing. Vai trd ciia
KTNN trong du tranh PCTN thé hién qua
cac ndi dung chu yéu sau:

Thir nhat, KTNN la cong cu phuc vu
cho minh bach vé tai chinh ngn sach thong

Xem: http://chinhphu.vn/portal/page/portal/chinhphu/NuocCHXHCN VietNam/Thong TinTongHop/noidungvankien-
daihoidang?categoryld=10000716&articleld=10038382, truy cép ngay 9/8/2018.

Xem http://tulieuvankien.dangcongsan.vn/ban-chap-hanh-trung-uong-dang/dai-hoi-dang/lan-thu-xii/bao-cao-chinh-
tri-cua-ban-chap-hanh-trung-uong-dang-khoa-xi-tai-dai-hoi-dai-bieu-toan-quoc-lan-thu-xii-cua-dang-1600, truy cép
ngay 9/8/2018.

Hoi nghi dai biéu toan quéc giita nhiém ky khéa VII ctia Pang (nim 1994) coi tham nhiing 1a mét trong bén nguy co
de doa su ton vong cua Pang va Nha nude, xem http://vnn.vietnamnet.vn/chinhtri/daihoidangX/2006/04/559162/ truy
cap 09/8/2018. Tai Pai hoi dai biéu toan quéc 1an tha XII ndm 2016 caa Péng, tham nhiing van duoc nhéc lai 12 mot
trong bén nguy co néu trén, xem Tiéu muc 2, Muc I Béo céo chinh trj cia Ban Chép hanh Trung wong Pang khoa XI
tai Dai hoi dai biéu toan qudc 1an thir XII cua Dang, xem http:/tulieuvankien.dangcongsan.vn/ban-chap-hanh-trung-
uong-dang/dai-hoi-dang/lan-thu-xii/bao-cao-chinh-tri-cua-ban-chap-hanh-trung-uong-dang-khoa-xi-tai-dai-hoi-dai-
bieu-toan-quoc-lan-thu-xii-cua-dang-1600, truy cap 9/8/2018.
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qua cong khai két qua kiém toan bao cdo tai
chinh cua cac to chirc, cac cdp ngan sach.
Day 1a co sé cho hoat dong gidm sat cua céac
Pai biéu Qudc hoi, Pai biéu HDND, cia
cac co quan nha nudc, cac td chuc xa hoi
va cuia cong dan dbi véi cong tac quan 1y tai
chinh ngén sach, dac biét l1a cac nguén luc
tai chinh nha nudc.

Thir hai, KTNN la cong cu quan trong
dé phat hién nhitng hién twong, nhitng du
hi¢u tham 0, lang phi, khong tuan thu phap
ludt trong quan 1y kinh té, tai chinh, str dung
kém hiéu qua cac ngudn lyc tai chinh, tai san
nha nude... Trén co s 6, KTNN kién nghi
v6i cac co quan nha nude co tham quyén kip
thoi phong ngtra, ngan chan va xur Iy cac hanh
vi tham nhiing, tiéu cuc theo quy dinh cua
phép luat. Trong truong hop phat hién hanh
vi tham nhiing ¢6 diu hiéu t6i pham & cac
don vi duoc kiém toan, KTNN Iap va chuyén
hé so kién nghi cac co quan bao vé phap luét
xem xét xir Iy vé hinh sy d6i v6i nhing ca
nhan c6 lién quan theo quy dinh ctia phap
ludt; cac co quan bao vé phap ludt co trach
nhiém tiép nhan hd S0 de giai quyét theo quy
dinh cua phap luat ve td tung hinh suy.

Thir ba, trén co s¢ tinh doc 1ap trong
hoat dong kiém toan, KTNN chu dong xay
dung ké hoach kiém toan hudéng vao nhiing
linh vuc c6 kha nang phat sinh tham nhiing,
lang phi 16n, nhitng van d& birc xuc duge du
luan x4 hoi quan tdm nham giup ngin chin
hanh vi tham nhiing. Thong qua kiém toan,
KTNN kién nghi xtr 1y tai chinh ddi véi cac
hanh vi vi pham trong quan ly, str dung tai
chinh, tai san cong; kién nghi sira ddi, bo
sung, thay thé, huy bo nhitng vin ban quy
pham phap luat khong con phu hop voi thuce
tién va kién nghi cac giai phap nham hoan
thién co ché, chinh sach, phap luat phu hop
dé gép phan PCTN.

Thyc tién hoat dong KTNN nhing
nim qua cho thiy, hang nim, KTNN xay
dung ké hoach kiém toan tip trung vao
nhitng linh vyc trong tim dé xdy ra that
thoat, tham nhiing, lang phi nhu: dau tu
xdy dung co ban, quan 1y dat dai, thu - chi
ngan sach, quan 1y tai san cong va hé thong
ngan hang thuong mai voi phuong cham
phong 1a chinh. Tang cuong kiém tra viéc
thuc hién céc kién nghi kiém toan, don dbc
thu hoi nhanh chong, dit diém tién, tai san
cta Nha nuéc bi that thoat. Thyuc hién Luat
PCTN, nhiing nam qua, dac biét l1a sau hai
nam thyuc hién Luat KTNN nam 2015, viéc
thuc hién nhiém vy kiém toan cua KTNN da
co budc chuyén bién tich cuc, ddi m&i manh
mé toan dién vé ndi dung, phuong phép va
cach thure thyc hién nén hi¢u lyc, hi€u qua,
chat luong kiém toan khong ngimg duoc
nang cao, gop phan quan trong trong viéc
tang cuong ky luat, ky cuong tai chinh, sur
dung hiéu qua ngudn luc qudc gia; dong thoi
g6p phan tich cuc vao cong tac PCTN, lang
phi. Nam 2016, nam dau tién thuc hién Luat
KTNN nim 2015, KTNN da kién nghi xur
1y tai chinh 38.776 ty ddng, cao nhit trong
22 nim hoat dong cia KTNN va ting gip
hai lan so véi ndm 2015; kién nghi stra doi
bd sung, thay thé, hity bo 150 van ban phap
luat khong con phi hop; kién nghi giam thoi
gian thu phi hoan vén cua 27 Dy 4n giao
thong theo hinh thirc hop dong BOT so vai
phuong 4n tai chinh ban dau 107,4 niam;
két qua kiém toan dinh gia doanh nghiép va
xtr 1y cac van dé tai chinh trudc khi chinh
thirc cong bd gia tri doanh nghiép c¢d phan
hoa, xac dinh tang gia tri von nha nudc tai
07 doanh nghiép trén 20.818 ty dong*. Nam
2017, KTNN tién hanh kiém toan 229 cugc
kiém toan, kién nghi xr 1y tai chinh 90.907
ty dong, cao nhat tir trudc dén nay (trong do

4  Xem http://nhandan.com.vn/theodong/item/34976902-nang-cao-vai-tro-cua-kiem-toan-trong-dau-tranh-phong-chong

-tham-nhung.html, truy cép ngay 09/8/2018.
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tang thu 19.110 ty ddng, giam chi ngan sach
nha nuéc (NSNN) 17.787 ty ddng); kién
nghi stra d6i, hay bo 159 vin ban phap luat
nham bit 15 hong, tranh that thoat, lang phi;
kiém toan chuyén dé cong tac quan 1y bién
ché cong chuc, vién chuc, nguoi lao dong,
phat hién thira 57.175 nguoi va c6 kién nghi
chan chinh siét chit cong tac quan ly; két
qué kiém toan dinh gia doanh nghiép va xir
Iy cac van dé tai chinh truéc khi chinh thirc
cong b gia tri doanh nghiép c6 phan hoéa,
xac dinh tang gia tri von nha nudce tai 06
doanh nghiép trén 8.688 ty dong®...

Ngoai ra, thong qua hoat dong kiém
toan, KTNN phat hién va kién nghi xir 1y
trach nhiém tap thé, c4 nhan hang trim vy
viéc. Trong do, riéng nam 2017, KTNN kién
nghi chuyén co quan canh sat diéu tra 6 vu
viéc ¢6 dau hiéu vi pham phép luat, cung
cép 12 bd hd so, tai liéu cho cac co quan nha
nudc cd tham quyén dé phuc vu cong tac
giam sat, kiém tra, t& tung va gui mot s6 bao
céo chuyén dé cung cép thong tin phuc vu
kip thoi cac phién hop ctia Uy ban Thuong
vu Qudc hoi, Chinh phu, cac doan giam sat
ctia Qudc hoi’. Pic biét, trong 6 thang dau
nim 2018, KTNN cung cip 08 bd hd so
kiém toan cho Poan Pai biéu Qudc hoi, Uy
ban kiém tra Trung uong, Toa an, Co quan
diéu tra va cac co quan nha nudc khac co
thAm quyén dé phuc vu cong tac diéu tra,
kiém tra, giam sat va thyuc hi¢n td tung; téng
hop céc vu viéc chuyén diéu tra, kién nghi
diéu tra tir két qua kiém toan nam 2017 giri
Bo Cong an dé chi dao diéu tra; cung cap cac

BAN VE DU AN LUAT

kién nghi khoi t6 cia KTNN trong giai doan
2015-2017 theo dé nghi cua Vién Kiém sat
nhan dan t6i cao; KTNN cung cip cho Ban
Nbi chinh Trung wong thong tin vé 17 vu
viéc KTNN chuyén ho so sang co quan diéu
tra tir két qua kiém toan trong giai doan tir
2012-20177...

2. Hoan thién phap luit nang cao vai tro
ciia Kiém toan Nha nuwéc trong hoat dong
phong, chong tham nhiing

KTNN dong vai trd quan trong trong
hoat dong PCTN, tuy nhién, khudn kho phap
1y cho t6 chirc va hoat dong ciia KTNN chua
déy du va déng bo; viéc khai thac, s dung
két qua kiém toan phuc vu cho cong tac quan
ly, diéu hanh, kiém tra, giam sat nhin chung
con han ché; co ché phdi hop cong tac gilra
c4c co quan thanh tra, kiém tra, kiém toan,
giam sat chua that hiéu qua, doéi khi con
trung 1ap, chong chéo anh huéng dén hiéu
lyc, hiéu qua hoat dong cia KTNN, dac biét
1a hiéu luc, hi¢u qua PCTN.

Dé phat huy vai trd, trach nhiém cia
KTNN trong PCTN, Van ki¢n Dai hoi Pang
toan qubc lan tha XI khang dinh: “Ting
cudng cong tac kiém toan, thanh tra, kiém
tra, giam sat cua cac co quan chirc nang™®;
Két luan Hoi nghi Trung wong 5 (khoa XI) vé
tang cudng sy lanh dao ctia Pang ddi véi cong
tac PCTN, lang phi nhdn manh: "Tiép tuc hoan
thién thé ché va ting cuong cong tic kiém tra,
thanh tra, kiém toan, diéu tra, truy t, xét xtr dé
nang cao hiéu qua cong tac PCTN, lang phi" .

Pé thé ché hoa cac Nghi quyét cia
bang thanh cic quy dinh cia Nha nudc,

5 Xem https://sav.gov.vn/Pages/chi-tiet-tin.aspx?ItemID=36300&1=TinTucSuKien, truy cap ngay 09/8/2018.
6 Xem http://viethamnet.vn/vn/kinh-doanh/tai-chinh/chi-tieu-tuy-tien-hang-loat-tinh-thanh-lo-sai-sot-ngan-ty-452136.

html, truy cap ngay 09/8/2018.

7 Xem http://baochinhphu.vn/Hoat-dong-Bo-nganh/Nua-dau-nam-kiem-toan-kien-nghi-xu-ly-tai-chinh-hon-22-nghin

-ty-dong/341197.vgp, truy cap ngay 09/8/2018.

8  xem: http://chinhphu.vn/portal/page/portal/chinhphu/NuocCHXHCN VietNam/ThongTinTongHop/ noidungvan kien-
daihoidang ?categoryld=10000716&articleld=10038382, truy cap ngay 9/8/2018.

9 Xem http://baoninhthuan.com.vn/diendan/27001p24c34/ket-luan-hoi-nghi-trung-uong-5-khoa-xi-ve-tang-cuong-su-
lanh-dao-cua-dang-doi-voi-cong-tac-phong-chong-tham-nhung-lang-phi.htm, truy cép ngay 09/8/2018.

NGHIEN CUU | 33
S6 18(370) T9/2018 |_AP PHAP



BAN VE DU AN LUAT

tao co s& phap 1y phat huy day da hiéu lyc,
hi€u qua hoat dong cua KTNN trong PCTN,
chung t61 c6 ¥ kién vé viéc sira ddi, bd sung
mot sO ludt ¢ lién quan nhu sau:

2.1 Vé Du théo Lugt PCTN"

Khoan 1 Piéu 66 Du thao Luat PCTN
(Du thao Iluat) quy dinh: “Truong hop
phat hién hanh vi c6 dau hi¢u tham nhiing
thi ngu:(n ra quyet dinh thanh tra, nguoi ra
quyét dinh kiém toan phai chi dao xdc minh,
lam 1o tinh chat, mirc do cua hanh vi tham
nhiing; Truong hop két luan hanh vi tham
nhiing chua dén muc truy ctru trach nhiém
hinh sy thi ngu’orl ra quyet dinh thanh tra,
ngu(n ra quyét dinh klem toan yéu cau hoic
kién nghi co quan, t6 chure, don vi, c4 nhan
c6 thdm quyén xir 1y ky luat ngudi co hanh
vi tham nhiing”; khoan 6 Piéu 80 quy dinh:
“4, Két luan thanh tra, bdo cdo két qua
kiém todan vu viéc tham nhiing; két luan
diéu tra, ban 4n vé vu 4n tham nhiing phai
néu rd trach nhiém ctia ngudi ding dau co
quan, td chtre, don vi dé xay ra hanh vi
tham nhiing va kién nghi cac bién phap xir
1y trach nhiém theo cdc muc dg sau day: a)
Yéu kém vé ning luc quan 1y; b) Thiéu trach
nhiém trong quan ly; ¢) Bao che cho nguoi
c6 hanh vi tham nhiing”.

Theo quy dinh cua Luat KTNN,
KTNN c6 chirc nang danh gia, xac nhan, két
luan va kién nghi dbi voi viéc quan ly, s
dung tai chinh cong, tai san cong. Dé thuc
hién cac chuc nang nay, KTNN thuc hién
ca ba loai hinh kiém toan 1a kiém toan tai
chinh, kiém toan tuén thi va kiém toan hoat
dong. Két qua kiém toan khong thuan tay
la cac sai pham dugc phat hién ma la su
danh gia, xac nhan vé tinh ding dan, trung
thuc cta cac thong tin tai chinh (kiém toan
tai chinh); danh gid va xac nhén vi¢c tuan
thu phap lut, ndi quy, quy ché ma don vi

10  Du thao ngay 09/7/2018.
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duoc kiém toan phai thuc hién (kiém toan
tuan tha); danh gia tinh kinh té, hidu Iyc va
hiéu qua trong quan ly va su dung tai chinh
cong, tai san cong (kiém toan hoat dong) va
nhiing kién nghi nham ting cuong ky luat,
ky cuong tai chinh, tu van cho Quéc hoi,
Chinh phu nhitng van dé thudc co ché, chinh
sach. Chinh vi vay, KTNN Ia cong cu quan
1y vi mo giap Qudc hoi, Chinh phi quan 1y,
diéu hanh nén kinh té. Béo cdo kiém toan
ctia KTNN c¢6 gia tri phép 1y, 1a can ctr dé:
(a) Qudc hoi sir dung trong qué trinh xem
xét, quyét dinh va giam sat viéc thyuc hién:
muc tiéu, chi tiéu, chinh sach, nhi€ém vu co
ban phat trién kinh té - xd hoi dai han va
hing nim cia dat nudc; chu truong dau
tu chuong trinh muyc tiéu qudc gia, dy an
quan trong quoc gla chinh sach co ban vé
tai chinh, tién t& qudc g1a quy dinh, stra doi
hodc bii bo cac thir thué; quyét dinh phan chia
cac khoan thu va nhiém vu chi gitta ngan sach
trung wong va ngan sach dia phuong; murc gidi
han an toan ng quéc gia, ng cong, ng chinh
pht; du toan NSNN va phan bd ngan sach
trung wong; phé chuan quyét toan NSNN; (b)
Chinh phii, co quan quan 1y nha nuéc va t6
chuc, co quan khac cua Nha nudc st dung
trong cong tac quan 1y, diéu hanh va thyc thi
nhiém vu, quyén han ctia minh; (¢) Hoi déng
Nhan dan str dung trong qua trinh xem xét,
quyét dinh du toan va phan bd ngéan sach dia
phuong; phé chuan quyét todn ngan sach dia
phuong; giam sat viéc quan ly, st dung tai
chinh cong, tai san cong va thyuc thi nhiém
vu, quyén han ctia minh; (khoan 2 biéu 7
Luat KTNN nam 2015)

Nhu vay, KTNN khong c6 chirc ndng
va thim quyén diéu tra toi pham, kiém toan
vién nha nuéc khong co nghiép vu diéu tra
hanh vi pham t6i nhu diéu tra vién, nén viéc
ho phai xac minh, lam ré tinh chdt, mirc do



ciia hanh vi tham nhiing 14 thiéu tinh kha thi.
Tuy nhién, thong qua kiém toan, néu phat
hién vu viée c¢6 du hiéu toi pham, vi pham
phap luat cta co quan, to chirc, ca nhan,
KTNN c6 trach nhiém chuyén ho so cho co
quan diéu tra, Vién Kiém sat nhan dan va
co quan khac ciia Nha nude c¢6 thim quyén
xem xé&t, xu ly theo quy dinh cua phap luat.
Noi dung nay da dugc ghi nhan tai Khoan 12
Diéu 10 Luat KTNN nim 2015 vé& nhi¢m vu
ctia KTNN 1a: “Chuyén hd so cho co quan
diéu tra, Vién Kiém sat nhan dan va co quan
khac cia Nha nudc c6 thim quyén xem xét,
xtr 1y nhitg vy viéc c¢6 ddu hiéu cua toi
pham, vi pham phép luat cia co quan, to
chure, c4 nhan da dugc phat hién thong qua
hoat dong kiém toan”.

V6i nhitng phan tich néu trén, chiing
t61 d& nghi stra d6i lai quy dinh cta khoan 1
Diéu 66 theo huéng khong trao cho KTNN
chtrc ning va tham quyén “x4c minh, 1am rd
tinh chat, mirc d6 cua hanh vi tham nhiing”;
loai bo quy dinh “bao céo két qua kiém toan
vu vi¢c tham nhiing” khéi khoan 6 Diéu 80
cua Du thao luat.
2.2 Sira doi Ludt KTNN ndam 2015

Thuc hién Nghi quyét s 18/NQ-TW
ngay 25/10/2017 cua Hoi nghi lan thir 6 Ban
chdp hanh trung wong khoa XII vé Mot s6
van dé vé tiép tuc d6i moi, sap xép t6 chirc
bd may cua h¢ théng chinh tri tinh gon, hoat
dong hiéu luc, hiéu qua, K& hoach sé 07-
KH/TW ngay 27/11/2017 cua B Chinh tri
giao Pang doan Qudc hoi lanh dao xem xét,
stra doi, bd sung cac ludt co lién quan dé thuc
hién d6i méi, sip xép, kién toan t6 chic bd
may, trong d6 c6 Luat KTNN; thuc hién chi
dao cua B9 Chinh tri, ngay 18/01/2018 Pang
doan Qudc hoi da c6 Ké hoach sb 735-KH/
DDQH dat ra yéu cau, nhiém vu phai stra
d6i, bd sung Luat KTNN nim 2015 dé trinh
Qudc hoi thong qua trong nam 2019. Bé viéc
stra doi, bo sung Luat KTNN niam 2015 dap
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mg yéu cau nang cao vai trd, trach nhiém
ciia KTNN trong PCTN, chiing t6i dé nghi
b6 sung nhiém vu cia KTNN trong PCTN vi
Luat KTNN hién hanh chua quy dinh nhiém
vu nay cua KTNN. Méc du Luat PCTN hién
hanh khang dinh KTNN thudc nhém céc co
quan truc tiép c6 trach nhiém phat hién va
phdi hop xir Iy tham nhiing; dong thoi, quy
dinh 10 trach nhiém cia KTNN trong PCTN
thong qua viéc thuc hién chirc nang, nhiém
vu kiém toan, tuy nhién, Luat KTNN chuwa
quy dinh nhiém vy PCTN ctia KTNN.

Pé bao dam tinh dong bd va tuong
thich giita Luat KTNN véi Luat PCTN, dé
nghi bd sung nhiém vu: “PCTN theo quy
dinh cua phap luat vé PCTN” vao Diéu 10
cua Luat KTNN nam 2015.

2.3 Hoan thién cdc quy dinh thuc thim
quyén ciia Tong KTNN

Trén co s& quy dinh cua Luat PCTN
(stra d6i), Tong KTNN x4y dung va hoan
thién cac van ban thudc thim quyén dé trién
khai thuc hién nham nang cao hiéu lyc, hi¢u
qua hoat dong cua KTNN trong PCTN, cu
thé 1a: Téng KTNN ban hanh quy tic tng
xtr cua kiém toan vién nha nudc va nhimg
nguoi 1am viée trong co quan KTNN; Tong
KTNN quy dinh chi tiét vi tri cong tac phai
chuyén d6i va thoi han dinh ky chuyén doi
vi tri cong téc thu6c tham quyén quan 1y cia
minh; quyen yéu cdu xac minh tai san, thu
nhép néu trong qua trinh kiém toan xét thay
can lam rd vé tai san, thu nhap co6 lién quan
dén hanh vi vi pham phap luat; kiém toan
vu viéc ¢6 dau hiéu tham nhiing; quy dinh
béo cao vé vu viéc ¢6 ddu hiéu tham nhiing
dugc phat hién trong hoat dong kiém toan;
tang cuong quan ly can bg, cong chirc, vién
chtrc, thanh tra, kiém tra ndi b nham ngin
chdn hanh vi loi dung, lam dung chuc vy,
quyén han, vi pham phap luat khac cia can
bd, cong chtrc, vién chiic trong hoat dong
kiém toanm
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1. Vi tri, vai trd ciia cAp phong trong bd

may hanh chinh nha nwéec

Trong bd may hanh chinh nha nudc,
“phong” 12 mot cip chinh thic. “Chtc nang  trén”.
chung ctia phong 13 truyén tai va to churc

Tém tit:

Cai cach bd may hanh chinh nha nu6c néi chung va té chirc cap
phong noi riéng 13 van d& kho khian, phic tap. Dé lam tt cong tac
nay can phai thuc hién ddng bd nhiéu giai phap khac nhau, nhim
xay dung bo may hanh chinh ngay cang tinh gon, hoat dong co
hiéu luc, hiéu qua, dap tng yéu cau cai cach bd may hanh chinh
nha nudc.

Abstract

Reform of the public administration in general and restructure of
division-level administration in particular faces with difficulties
and complicated obstacles. It is necessary to synchronously carry
out various solutions in order to develop a more streamlined and
efficient administrative apparatus to meet the requirements of the
reform of the administrative apparatus.

thuc hién cac quyét dinh cia cap trén tryuc
tiép va phan anh nhitng yéu cau, nguyén
vong cua cong chirc don vi vdi lanh dao cap

2]

C6 thé thdy, 1a mot co cdu td chirc quan

1 Bo Néi vy, Tai lidu bdi dudng kién thire lanh dao, quan 1y cip phong, Ha Noi, 2013, tr.4.
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trong, phong cung voi co cau khac tao thanh
mot hé thong chinh thé cua t6 chirc bo may
cong quyén. Viéc thiét 1ap cip phong trong bo
may hanh chinh nham tang cuong sy chuyén
mon hoda, phan cong trach nhiém dugc rach
10i, cu thé hon. Cép phong phai chiu sy chi
dao, didu hanh, kiém tra va gidm sat tir cap
trén, tmg véi chirc ning, nhiém vu, quyén
han duoc phan dinh mot cach cu thé.

Céc san pham cong viéc bude dau, cac
¥ kién dé xuit. .. s& duoc cp phong sang loc,
tham dinh truge khi trinh 1€n cap co tham
quyén phé duyét, ra quyét dinh. Nguoc lai,
lanh dao cip phong s& phan héa cac nhiém
vu, cong viéc cu thé cua cép lanh dao, quan ly
trude khi giao cho ting cong chirc phu trach.

Trong mdi co quan hanh chinh, tuy
thugc vao quy mé don vi, cap phong dugc
thiét 1ap véi co cau, sd lugng va ché do hoat
dong cu thé. Nhung nhin chung, ¢6 thé phan
loai cap phong thanh 02 nhém: cap phong &
trung uong va cip phong & dia phuong.

CAap phong ¢ dja phuong s& c6 vi thé
khac voi cap phong thudc bo may quan ly
trung wong. O dia phuong, cic phong doi
khi ciing lai ¢6 vi thé khong gidng nhau. Vi
du, c6 cac phong thudc cp s, nhung ciing
c6 cac phong tryc thude Chi cuc thude so; va
1d rang hai loai phong nay c6 vi thé khong
nhu nhau.

C6 thé khang dinh, viéc to chirc cap
phong c¢6 y nghia rat quan trong trong cac loai
hinh t6 chtc néi chung va to chiic b may
hanh chinh nha nuéc néi riéng. Nhung van
dé quan trong 13 1am thé nao dé to chuc cap
phong that tinh gon, hoat dong cé hi¢u luc,
hiéu qua 1a diéu ma cic co quan hanh chinh
nha nudc déu ludn quan tim, hudng dén.

Trong xu thé cai cach hanh chinh nha
nuéc va hoi nhap qubc té ngdy cang siu
rong, nhét 1a trude nhitng tic dong manh mé

CHINH SACH

tir cude cach mang cong nghiép lan thir tu
(cach mang 4.0) hién da va dang dién ra rong
khip; doi hoi bo may hanh chinh nha nuéc
n6i chung ciing nhu hé théng cap phong noi
riéng phai khong ngimg dugc cing ¢d va
kién toan, tir d6 dap Gmg yéu cau xay dung
chinh phu kién tao, nang dong, hi¢u qua.

2. CAp phong trong bd may hanh chinh
nha nuwdc hién nay

Hién tai, b may hanh chinh nha nuéc
& Viét Nam da c6 nhiéu thay doi so véi trudc
day, co cau to chuc cang dugc hoan thién;
chirc ndng nhiém vu dugc phéan dinh 10 rang
hon. Chinh phu, céc b, nganh, dia phuong
da thuong xuyén ra soat chirc nang, nhiém
vu, quyén han cua cac co quan dé diéu chinh
theo huéng phu hop. Piéu ndy gop phan
quan trong vao chat luong t6 chirc va hoat
dong ciia bd may hanh chinh, dan dap ung
theo yéu cau cua tién trinh cai cach hanh
chinh va hoi nhap quéc té.

Tuy nhién, bén canh nhimg két qua
da dat dugc, bd may hanh chinh nha nuéc
& Viét Nam van con nhiing tdn tai, han ché
nhét dinh. Trong do, mét phan 13 do bd may
cAp phong con cong kénh, phuce tap, day
chinh 1a mot trong nhitng “nit that” can sém
duoc thao g trong thoi gian téi, nham kién
toan t6 chirc bd may hanh chinh ngay cang
tinh gon, hoat dong hiéu luc, hi¢u qua hon.

Theo con s6 thong ké, tinh dén thang
12/2016, s6 lugng phong trong vu thudc tong
cuc, cuc, vu thudce bd 1a 2.5612%. Trong do, bo
c¢6 nhidu phong nhit 1a B Tai chinh c6 168
phong; Bo Cong thuong c6 192 phong (115
phong thudc cuc, 77 phong thudc vu), v.v..
Riéng ddi v6i cap phong trong vy, thi qua 11
Nghi dinh da dugc Chinh phu ban hanh trong
nhiém ky 2016-2021 (tinh dén thoi diém
31/5/2017), s6 lugng phong trong vu thudc
B9, co quan ngang B9 chi gidm 26 phong so

2 Séliéu do cac tac gia tbng hop tir Phu luc 6 trong Béo cdo giam sat s6: 08/BC-DGS, ngay 12/10/2017 v& bd méy hanh
chinh nha nudc giai doan 2011 — 2016 cua Poan Giam sat cua Qudc hoi khoa XIV.
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v6i nhiém ky Chinh phta 2011-2016°.

O dia phuong, tinh dén 31/12/2016,
s6 lugng phong thudc co quan chuyén mén
thuoc Uy ban nhan dan cép tinh va cac
phong thudc Uy ban nhan dan cip huyén la
17.648. Trong do, cap tinh c6 8.794 phong
va twong duong; cap huyén c6 8.854 phong
chuyén mon®*.

Viéc thiét 1ap nhidu phong trong bo
may hanh chinh ngoai hé qua kéo theo lam
cho bd may cong kénh, con din dén viéc
phinh to bién ché, giy ganh ning cho ngan
sach nha nudc. Mit khac, mot s co quan
thiét 1ap bd méay cip phong con chwa khoa
hoc nén dan dén tinh trang chong chéo vé
chirc nang, nhiém vy, vi¢c xac dinh trdch
nhiém ciing rat khé khan, hon nita qua trinh
xtr 1y cong viée s& kho thong sudt, mat nhiéu
thot gian, cong stre.

Nhin chung, cip phong trong co quan
hanh chinh con kha cong kénh, chua tinh
gon vi nhiing 1y do sau:

Thir nhdt, viéc thiét 1ap to chuc bd
may hanh chinh & Viét Nam van theo md
hinh truc tuyén truyén théng voi nhiéu ting
néc. Cach thtrc to chtc cing nhic nhu vay
khong nhing da 1am cho bd may cip phong
rudom ra ma con chinh 1a nguyén nhan xay ra
tinh trang“lam phat” pho phong.

Thir hai, xuat phat tir hé qua (mang
tinh k¥ thuat) khong mong mudn cta viéc
chuyén d6i mé hinh tir co quan quan 1y don
nganh, don linh vuc sang da nganh, da linh
vuc. Viéc sap nhép, hop nhit cac co quan
hanh chinh con mang tinh hinh thirc, chua
thuc chat. Vi du, trong qua trinh sat nhap, hop
nhét cac co quan hanh chinh, vé hinh thire thi
sO lwong céc co quan ndy c6 sy tinh gon so
véi giai doan trudce, tuy nhién, trén thyc té, s6

luong cac co quan cap phong bén trong hau
nhu khong ¢ su thay doi nhiéu. Tur d6, tao
nén tinh trang “tht c6 chai” trong co cau to
churc b méy hanh chinh. Néi cach khac, viéc
chuyén d6i mé hinh t6 chirc bd may van con
mang tinh nira voi, chua thyc chat.

Thit ba, cac quy dinh phap 1y con bat
cap, co k& ho. Vi dy, khoan 3 Diéu 18 Nghi
dinh 123/2016/ND-CP ngay 1/9/2016 vé
chtrc nang, nhi¢m vy, quyén han, co ciu, to
chirc ctia by, co quan ngang bd quy dinh:
khong t6 chirc phong trong vu. Tuy nhién,
Nghi dinh 123/2016/ND-CP cling c6 mét
16i mo cho viéc thanh lap cap phong. Cu
thé 1a: “truong hop vu c6 nhiéu mang cong
tac hodc khdi lugng cong viée 16n, Bo trinh
Chinh phu quyét dinh s luong phong trong
vu tai Nghi dinh quy dinh chirc nang, nhiém
vu, quyén han va co cdu té chirc cia B™.
Chinh quy dinh con mang tinh chung chung
va theo huéng mé nay da lam cho chinh
sach khong t6 chirc phong trong vu khong
phat huy duoc tac dung nhiéu trén thyc té.
3. Mot s6 kién nghi

Pé gop phan tinh gian bd méay hanh
chinh nha nudc trong thoi gian tdi, chung
t6i kién nghi:

Mt la, ting cudng quan triét su sic
cac chu truong ciua Pang, chinh sach cua
Nha nude vé tinh gian t6 chirc bd may. Co
the thay, Nghi quyét Trung wong 6 khoa XII
vé van dé tiép tuc d6i mai, sip xép lai to
chirc bd may cua hé théng chinh tri tinh gon,
hoat dong co6 hiéu luc, hiéu qua da the hién
quyet tam chlnh trj rat cao ctia Pang vé van
dé tinh gian t6 chirc bd may. Muc tiu trudc
mit ctia Nghi quyét dé ra 1a dén nam 2021:
“Co ban hoan thanh viéc sép Xép, kién toan
mot s6 to chirc va cac dau mdi bén trong cua

3 Chinh phu, Bao céo sb 392/BC-CP, ngay 22/9/2017 v& viéc thyc hién chinh sach, phap luat vé cai cach t6 chirc b may

hanh chinh nha nuéc giai doan 2011-2016.
4 Chinh phu, tldd.
5 Piéu 18 Nghi dinh 123/2016/ND-CP.
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ting t6 chirc theo huong giam dau mdi, giam
t6i da cap trung gian®, giam cap pho”. bay 1a
co s chinh tri quan trong dé c6 thé tiép tuc
day nhanh tién trinh cai cach hanh chinh néi
chung va cai cach to chirc bd may cap phong
ndi riéng ¢ nudc ta trong thoi gian toi.

Hai la, hoan thién cac quy dinh phap
luat vé t6 chuc va hoat dong cua cap phong.
Trong d6, can tiép tuc xay dung va hoan
thién c4c tiéu chi vé diéu kién, co s¢ thanh
lap phong. Han ché viéc thiét 1ap cac tidu
chi chung chung, béi néu cac tiéu chi khong
rd rang, cu thé s& dé dan dén tinh trang lam
dung “tuy nghi” va “xin - cho” trong vi¢c
thiét 1ap mdi cac phong.

Mit khac, can quan tam, chil trong dén
viéc hoan thién cac quy dinh phap ly vé viéc
hop nhét, sap nhap mot sd co quan, to chirc
Pang véi co quan cip phong & dia phuong,
don ¢t nhu: Kiém tra - Thanh tra, T6 chirc -
Noi vu (¢ cip huyén).

Ba la, sip xép lai cac ddu mdi cong
viéc, x&c dinh lai rd rang hon cac nhém chirc
nang, nhiém vy, quyén han. Trén co so d6
tlep tuc viéc diéu chinh, hop nht, sap nhap
cap phong that sy phu hop, thyc chét, tranh
tinh trang chdong 1an, giao thoa hodc bo sot
chirc nang, nhi€ém vy. Trong mdt hé thong
t6 chirc, cac chic ning, nhiém vu khong
duoc phan dinh mét cach 1o rang, cu thé s&
dan dén su xung dot chirc ning, thim quyén
cling nhu trach nhi€ém, v.v.. Viéc t chirc cac
co quan theo hudng da nganh, da linh vuc
khong chi 1a nhing “phép cong gian don”
ma phai bao dam nguyén tac co ban 1a hop
nhit, sap nhap dau mdi bén trén dong thoi
phai tinh gon bo may bén trong ddi voi ca
co quan hanh chinh trung gian ¢ trung wong
1an dia phuong. Khong nhét thiét by, nganh,
dia phuong nao ciing thiét 1ap bo may cip
phong gidng nhau.

CHINH SACH

Boén la, thay d6i mé hinh vé co cau to
churc ctia cac co quan hanh chinh nha nuéec.
Nhu d3 dé cap, mo hinh t chic cac O quan
hanh chinh nha nudc hién nay chu yeu dugc
thiét 1ap theo mé hinh truc tuyen truyén
thong, nhidu ting nic. Vi viy, can phai
nhanh chéng va manh dan chuyén sang cac
mo hinh khéc phii hop véi diéu kién thuc té
trong tinh hinh méi, don ctr nhu: ¢6 thé mo
rong vi¢c ap dung mo hinh chuyén vién (mé
hinh nay han ché ti da viéc thiét 1ap phong).
Tuy vay, khong c6 mdt md hinh nao 1a hoan
toan hoan hao, mé hinh tryc tuyén truyén
thong, nhiéu ting nac mic du ¢ nhing han
ché nhung né van c6 nhiing wu diém nhét
dinh khong thé x6a bo. Bén canh d6, mo
hinh chuyén vién mic du c6 nhiéu vu diém
gitip bo may tinh gon hon, nhung khong vi
d6 ma 4p dung mot cach dong loat & cac co
quan, don vi, chinh quyén dia phuong ma
phai c6 sy nghién cuu ky ludng, tap trung
vao mot s6 nganh, linh vuyc, co quan, don vi
nhat dinh.

Déi voi mot s6 nganh, linh vuc o tinh
déc thu, doi hoi phai c6 sy chuyén mon hoa
cao thi bit budc van phai giir lai phuong
thirc t6 chirc theo mo hinh c6 cap phong
nhu hién nay, hodc co6 thé xem Xxet cit bo
mot s& phong khong that sy can thiét. Vi du:
trong mot S& ¢ thé chi gitr lai 3-4 phong,
nhitng chuyén vién con lai (khong thudc cac
phong) s& lam viée tryc tiép v6i lanh dao S&
ma khong théng qua cip phong.

Nam la, thuong xuyén phan tich, danh
gia chat lugng t6 chirc va hoat dong cua
cip phong. Day la cong viéc rit quan trong
va can phai duoc tién hanh thuong xuyén,
nghiém tac. Qua d6, c¢6 thé nhin nhan, phan
tich sau sdc hon, toan dién hon qua trinh to
chtrc va hoat dong ctia cac co quan nay nhu
thé nao dé co sy diéu chinh kip thoi, thiét ké
lai co cAu to chirc phi hop véi yéu cau thuc

6  Mac du chua co mot van ban phap ly nao giai thich cu thé “cip trung glan > 1a nhiing cap nao. Nhung cé nhiéu y kién
hién nay cho rang “cp trung gian” cin tinh gon trudc tién d6 chinh 1a cip Téng cuc va cép phong.
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tién dat ra tir mo hinh thong thé dén timg bo
phan chi tiét va nguoc lai. T6 chirc bo may
phai xuét phat tir nhu cau quan 1y, thich u ing
v6i sy bién d6i khong ngimg cia cac mdi
quan hé xa hoi.

Sdu la, tang cudong hi¢n dai héa hanh
chinh, tng dung cong nghé thong tin va
nang cao chit lugng doi ngii cong chic.
Viéc hién dai hoa hanh chinh, ting cudng
ung dung cong nghé thong tin trong bd may
hanh chinh nha nuéc s€ lam thay d6i cac
mdi quan hé cong tac, ph01 ‘hop, tir d6 s& co
nhleu tac dong dén co cau t6 chirc ndi chung
va cap phong noi riéng. Chiing ta dang budc
vao giai doan cua cudc cach mang 4.0, véi
rat nhiéu co hdi ing dyung nhimg thanh tyu

TAI LIEU THAM KHAO

khoa hoc - k¥ thuat vao trong hoat dong quan
1y hanh chinh nha nuéc. Noi cach khac, néu
quan tam tan dung co hoi, thoi co, s€ gitp
cho céc co quan hanh chinh, dgi ngii cong
chtrc tiép can va thich nghi dugc voi moi
truong cong nghé trong xu thé méi 1am cho
bd may ngay cang tinh gon hon.

Tom lgi, cai cach b may hanh chinh
nha nudc noéi chung va to chirc cip phong
no6i riéng 1a van d& kho khan, phirc tap. Dé
lam t6t cong tac ndy doi hoi phai thuc hién
dong bo nhiéu giai phap khac nhau. Tir d6
xay dung bd may hanh chinh ngay cang tinh
gon, hoat dong cé hi¢u luc, hi€u qua, dap
g yéu cau trong tinh hinh méim
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1. Quy trinh danh gia cong chirc theo quy

dinh cia phap luat hién hanh

Hién nay, quy trinh danh gia cong chuc

Toém tit:

Panh gia cong chic duoc xem 1a mot quy trinh quan trong trong
hoat dong quan 1y cong chirc boi két qua danh gia cong chirc 1a co
s& gitip cac co quan, don vi biét duge ning luc, pham chét cua ting
cong chu, tir 46 mai co thé bd tri, sir dung, dao tao, boi dudng,
khen thudng, ky luat va thuc hién chinh sach ddi véi cong churc.

Hién nay, viéc danh gia cong chirc dang duoc thuc hién theo quy
dinh cua Luat Can bg, cong chirc nam 2008 ciing nhu cac van ban
huéng dan thi hanh. Tuy nhién, thyc té cho thiy, quy trinh danh gia
cong chtrc hién nay con nhiéu han ché, bat cap can duogc tiép tuc
hoan thién.

Abstract

Assessment of civil servants is known as a crucial procedure
in personnel management of the civil servants because the
assessment results are used to provide the public employers with
the information of the civil servants’s professional qualifications,
ethics, expertise so that arrangements, training, capacity building,
rewarding, disciplining and policy developments would be well
carried out for the civil servants

56/2015/ND-CP ngay 09/6/2015 cua Chinh
phu vé danh gid va phan loai cén bg, cong
chure va vién chtrc (Nghi dinh s6 56), Nghi

dang dugc thuc hién theo quy dinh tai Luat
Cén b9, cong chirc ndm 2008, Nghi dinh sb
24/2010/ND-CP ngay 15/3/2010 cta Chinh
phu quy dinh vé tuyén dung, str dung va quan
Iy cong chire (Nghi dinh s6 24), Nghi dinh s6

dinh s6 88/2017/NB-CP ngay 27/7/2017
ciia Chinh phu vé viéc sira doi, bd sung
mot s diéu ciia Nghi dinh 56/2015/ND-CP
ngay 09/06/2015 ctia Chinh phii vé danh gia
va phan loai can by, cong chuc, vién chuc
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(Nghi dinh sé 88). Theo d6, viéc danh gia,
phéan loai cong chuc dugc thuc hién theo
tirng ndm cong tac. Truong hop cong chuc
khi chuyén cong tac thi co quan, to chc,
don vi méi co trach nhiém danh gia, phan
loai két hop véi y kién nhan xét ciia co quan,
t6 chtrc, don vi cii (d6i voi trudng hop c6
thoi gian cong tac & co quan, t chire, don vi
cii tir 06 thang trg 1€n).

Thoi diém dénh gia, phan loai cong
chtrc duoc tién hanh trong thang 12 hang
nam, trude khi thuc hién viéc binh xét thi
dua, khen thuong hang nam. Riéng d6i voi
don vi sy nghiép cong lap hoat dong trong
linh vuc gido duc, dao tao va mot sd linh
vuc khac ¢ thoi diém két thuc nam cong
tac trudc thang 12 hang ndm, thoi diém danh
gi4, phéan loai cong chirc do nguoi dimg dau
quyét dinh. Piéu 17 Nghi dinh s6 56 quy
dinh nhu sau:

1.1. Quy trinh danh gid cong chirc la nguoi
dirng dau, cdp phé ciia ngwoi dieng dau co
quan, té chirc, don vi:

Thir nhdt, cong chic 1am béo cio tu
danh gia két qua cong tac nhiém vu duoc
giao tai theo Mau phiéu danh gia va phan
loai cong chure.

Sau mot ndm cong tac, cong chirc lam
béo cdo ty danh gia theo mau va ty phan loai
danh gia cong chirc trén co sé két qua thuc
hién nhi¢ém vu cia minh.

Thir hai, cong churce trinh bay bdo céo
tu danh gia két qua cong tac tai cude hop
cua co quan, td chirc, don vi dé moi nguoi
tham dy cudc hop dong gop y kién. Cac y
kién dugc ghi vao bién ban va thong qua tai
cudc hop'.

DPéi véi co quan, td chirc, don Vi ¢O
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cac don vi ciu thanh, thanh phén tham du
1a dai dién cap uy dang, cong doan, doan
thanh nién va nguoi ding dau cac don vi
c4u thanh?.

Déi voi co quan, td chuc, don vi khong
¢6 cac don vi cdu thanh, thanh phan tham du
13 toan thé cong chirc va nguoi lao dong cuia
co quan, to chuc, don vi®.

Y kién gop y dugc lap thanh bién ban
va thong qua tai cudc hop dé dam bao cudc
hop duogc dién ra 1a c6 that va khach quan,
duoc tap thé thong qua, 1a co s dé nguoi
ding dau va cap pho cua nguoi ding dau co
quan, t6 chirc cap trén quan 1y truc tiép tham
khao khi danh gia ngudi ding dau co quan,
t6 chtrc, don vi cap dudi.

Thir ba, cip Uy dang cung cdp noi
cong chirc cong tac co ¥ kién bang vin ban
vé cong chirc duogc danh gia, phan loai®.

Thir tw, nguoi ding dau co quan, tO
churc, don vi cép trén truc tiép tham khao cac
¥ kién gop ¥, quyét dinh danh gid, phén loai
dbi véi ngudi dimg dau don vi cp dudi.

Nguoi ding dau co quan, to chuc,
don vi tham khao cac ¥ kién gop y, quyét
dinh danh gia, phan loai ddi v6i cap pho cua
minh®,

Nguoi ding dau co quan, to chirc, don
vi khi danh gia cap pho ctia minh phai tham
khdo bién ban cudc hop gop ¥ cua cac thanh
phan tham du cudc hop dong gop ¥ kién va
cip uy dang cung cip noi coéng chirc cong
tac dé cong tac danh gia duoc toan dién, cu
thé, khach quan, cong bang, chinh xac.

Thir nam, ngudi ding dau co quan,
t6 chtrc, don vi thong bao két qua danh
gia, phan loai cho cong chirc theo quy dinh
chung.



Cong chirc ¢6 quyén dugc biét vé két
qua danh gi4, phan loai ctia minh dé dam bao
tinh chinh xac, cong khai, khach quan trong
danh gia.

1.2. Quy trinh danh gia cong chirc khong
giir chirc vu lanh dao, quan ly

Thit nhat, cong chirc ciing 1am bao cao
tr danh gia két qua cong tac theo nhiém vu
dugc giao theo mau phiéu danh gia va phan
loai cong chure.

Thir hai, cdng chtre trinh bay bao cao
tu danh gia ket qua cong tac tai cudc hop
clia co quan, to chic, don vi dé moi ngudi
tham dy cudc hop dong gop v kién. Cac ¥
kién dugc ghi vao bién ban va thong qua tai
cudc hop’.

Thir ba, nguodi dung ,dﬁu co quan, t,é
chtrc, don vi tham khdo y kién gop ¥ va quyét
dinh danh gia, phan loai cong churc; thong bao
két qua danh gia, phan loai cho cong churc.

Ngudi dimg dau co quan, to chirc, don
vi str dung cong chure khi danh gia cong churc
phai tham khao y kién ctia nhitng nguoi tham
gia gop ¥ cho cong chirc va 12 nguoi ¢6 tham
quyén sau cung két luan viéc danh gia cong
chirc va dua ra két qua danh gia, quyét dinh
phan loai cong chtrc tai cuoc hop danh gia
cong chuc hang nam.

Két qua danh gia giup cong chirc xac
dinh dugc nang luc, trinh dJ, chuyén mon
nghi¢p vu cia minh dang & muc do nao va
kha ning dap tng dbi v4i yéu cau cia cong
viéc. Két qua danh gia 1a cin cr quan trong
dé bd tri, str dung, dao tao, boi dudng, néng
ngach hodc thdang hang chttc danh nghé
nghié¢p, quy hoach, b6 nhiém, mién nhiém,
diéu dong, luan chuyén, khen thuong, ky
luat va thuc hién cac chinh sach khac doi
véi can by, cong chuc, vién chic. Trén co

7 Diém b khoan 2 Biéu 17 Nghi dinh s 56/2015/ND-CP.
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s¢' do, cong chure s€ duge danh gla phan loai
theo 4 murc: hoan thanh xudt sic nhiém vu,
hoan thanh t6t nhiém vy, hoan thanh nhiém
vu nhung con han ché vé nang lyc va khong
hoan thanh nhiém vuy.

2. Nhitng han ché, bit cip ciia quy trinh
danh gia cong chirc hién nay

2.1. Vé tiéu chi phan logi cong chirc

Han ché 16n nhét trong danh gia cong
chirc hién nay la tiéu chi phéan loai cong
chirc con chung chung, rat kho luong hod®
ket qua, hiéu suit coéng tac cla cong chuec.
Dién hinh nhu tiéu chi danh gia vé tiéu
chuan c6 ldp truong, c6 ban linh chinh tri
vitng vang rat kho danh gia, boi vi khi can
bd chua dugc trai nghiém, trude nhiing kho
khan, thir thach trong thyc tién thi kho danh
gi4 tiéu chuin nay hodc tiéu chuin gdn b6
Voi quan chiing, dwoc quan chiing tin nhiém
chua duoc cu thé hoa va chua co6 phuong
phap 1dy y kién gop y ctia nhan dén.

Bén canh do, do Viéc,dénh gia cong
churc con chua chu trong dén cong tac thu
thap cac thong tin can thiét, qua nhiéu kénh,
dic biét 1a cac thong tin tir quan ching, nén
¢ phan con phién dién. Phap luat hién hanh
d3 xac dinh cu thé chi thé dugc danh gia,
nhu’ng ndi dung danh gia lai khéng gan
v6i muc tiéu cu thé. Vi du, dénh gia de quy
hoach, luan chuyen can bo chua gin véi
16 trinh phat trién kinh té - xa hoi cia dia
phuong, don vi, nganh, do do, chua xéac dinh
duoc cong chue nao con yéu, con thiéu mat
nao d6 dé co ké hoach dao tao, bdi dudng,
mit nao manh dé phat huy cho sat véi timg
d6i twong, huéng sir dung, cu thé voi ting
loai quy hoach’.

Trong nhom ndi dung danh gia, ngoai
cac ndi dung co6 tinh dinh tinh, thi cac ndi

8 Theoy kién cua dai dién S¢ N6i vu tinh Ca Mau thi hién nay viéc danh gia cong chirc & Ca Mau chi dugc thyc hién theo
cac tiéu chi chung, chua c6 su lugng hoa, ngoai 1€ chi c6 danh gia vién chirc trong nganh y té, gi4o duc la c6 sy lugng hoa.

9  Nguyén Vin Héng Quan, “Cong tac danh gia, phan loai can bd, cdng chuc, vién chuc” tham luan tai Hoi thao trong
Kkhuén khé dé tai cdp Bo “Ddi mai quy trinh tuyén dung, sit dung cong chirc” do PGS.TS.Nguyén Canh Hop lam Chu
nhiém, ngay 15/9/2017 tai truong Pai hoc Luat TP. Hb Chi Minh.
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dung vé chuyén mon, két qua thyc hién
nhiém vu cling chua duogc lugng hoa, kho
do ludong. Thyc té cho thay, do tinh chét cia
moi loai cong viée trong h¢ thong hanh chinh
nha nudc la khong giong nhau nén yéu ciu
dit ra 1a can phai co tiéu chuan, dinh murc
riéng di v6i mdi loai cong viée thi mai co
thé lugng hoa, do luong dugc. Dé giai quyét
van dé nay, can dua trén co so vi tri viée lam
va bang phan cong cong viéc cho cong chirc
tai don vi. Do d6, van dé can lam la phai co
phan bo cong viée cho ting vi tri viée lam rd
rang, phu hop vé1 tung cong chirc.

Diém h, Khoan 1, Diéu 18 Luat Can
b, cong chuc quy dinh, cong chic dugc
danh gia 6 mic hoan thanh xuét sic nhiém
vu phai co it nhat 1 cong trinh khoa hoc,
dé dn, dé tai hodc sang kién dwoc dp dung
co hiéu qua trong hoat dong cong vu cua
co quan, 16 chire, don vi dwoc cap cé tham
quyén cong nhan. Tuy nhién, khong phai
cong chuc nao cling ¢6 kha nang nghién ctu
khoa hoc dé c6 dugc cac cong trinh nghién
clru, dé an, dé tai chat lugng thoa man tiéu
chi nay.

Nhéan thire dugc thuc té nay, nhiéu
S& Noi vu'® xay dung du thao vé Bo tiéu
chi danh gia cong chuc dua theo khung quy
dinh tai Nghi dinh s6 56 dé trén co sé B
tiéu chi nay, cac so trén dia ban tinh s& xay
dung Quy ché danh gia cong chirc cta don
vi minh. B§ ti€u chi nay sé danh gia theo
thang diém 100, dinh lugng cho ting tiéu
chi. Vi du: 5 diém cho sang kién... Viéc
danh gia dua trén cac ti€u chi o rang, luong
hoé duoc 13 rat quan trong, tuy nhién, can
luu y vi trong quan ly nha nudc, dinh lugng
cong vige rat kho, nhét 1a khi tinh chét céc
cong viéc khac nhau, quan trong nhat 1a
hudng dén hiéu qua cong viée.

10 Nhu S¢ Noi vu Binh Duong, Bac Liéu,..

Viéc st dung céc tiéu chi danh gia
cong chirc co ¥ nghia quan trong ddi voi
viéc thyc hién danh gia, boi ti€u chi cang
dugc thé hién cu thé thi danh gia cang chinh
xac. Trén thé gidi, viéc xac dinh cac ti€u
chi danh gia nay duoc cac qubc gia cong bd
trong khung nang luc 4p dung véi cong chirc
hodc luat hoa thanh cac quy dinh phép luat
cu thé. Nam 2001, Chinh phu Anh cong bo
khung nang luc ap dung dbi vai cong chuc
cao cap v6i muyc tiéu ¢ xac dinh kiéu hanh
vi ma cac nha quan 1y cdp cao nhit can c6
dé thé hién sy thay doi trong vin hoa cong
vu” va dong thoi 1a co s¢ dé danh gia d6i
v6i cong chie cdp cao. Cac yéu cau niy bao
gdém: 1) cung cap muyc tiéu va chi din; 2) tao
anh hudng cé nhan; 3) tu duy chién lugc; 4)
tan dung tdi da nang luc con nguoi; 5) hoc
hoi va cai thién chat luong thuc thi; 6) tap
trung vao cung cip cac dich vu theo thim
quyén va trach nhiém.

O My, qua trinh thue thi cia cong chire
lién bang dugc quan 1y theo dinh hudng két
qua dau ra voi mot hé thong danh gia. Theo
d6, & dau ky danh gia, cong chirc c6 mot ké
hoach thyuc thi cong vy, trong do thiét lap
cic muc tiéu can dat dugc dua trén nhiém
vu chinh. Mdi co quan thiét 14p mot hoic
mot sd hé thong danh gia két qua thuc thi
cong vu, bao gdm céc chi sd danh gia thuc
thi cong vu nhu ning luc, tinh than dong
doi, viéc cung cép dich vu cong cho nguoi
dan, déng thoi khuyén khich su tham gia cta
cong chire trong thiét 1ap cac tiéu chudn nay.

Trén co sé nghién ctru phap luat quic
té va thuc tién danh gia cong chuc tai Viét
Nam, chung t6i dé xuat"! mot sé ndi dung,
thang diém danh gi4 cong chirc nhu sau:

11 Day ciing 1a ¥ kién dé xuét cua Nguyén Van Hong Quan trong tham luan “Céng tac danh gia, phan loai can bg, cong
chirc, vién chirc” cua tai Hoi thao trong khudn khé dé tai cip Bo “Déi méi quy trinh tuyén dung, su dung cong chuc”
do PGS.TS. Nguyén Canh Hop lam Chii nhiém, ngay 15/9/2017 tai truong Dai hoc Luat TP. H3 Chi Minh.
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a) Panh gia (tan tuy voi cong viée, kién quyét déu tranh
chéng tiéu cyc, tham nhiing, khong hach
dich, ctra quyén, khong sach nhidu, giy
phién ha, khé khin cho t6 chuc, cong dan
trong thyc hi¢n nhi€ém vuy)

Téng thang diém: 100 diém
- Cho tdi da 60 diém: vé danh gia két
qua thuc hién nhiém vu duogc giao:

Muc d¢ thuc hién nhi€ém vu dugc giao trong nam: thé | Tbi da 30 diém
hién & khoi luong, chdt luong, tien ds, hiéu qua cua
céng viéc 6 tirng vi tri, tirng thoi gian, bao gom ca nhitng
. nhiém vu thuwong xuyén va dot xudt.
Do1 voi1 cong . . . .
churc khong | Tinh than trach nhiém trong cong tac; cai tién phuong | Toi da 20 di€ém
gilt chitc vu | phap lam Vjéc nang cao hi¢u qua, chat lugng cong tac;
1anh dao, c6 sang kién va kinh nghiém cong tic dugc ap dung
quan ly trong thuc tién va mang lai hi¢u qua

Tinh than tu nghién ctru, hoc tap nang cao nang luc,
trinh d6 chuyén mon, nghiép vu dap tmg vdi yéu cau, vi
tri viéc lam, nhiém vu dugc giao

Tbi da 10 diém

Nang luc lanh dao, quan ly; nang lyc tap hop, doan két
cong chirc: thé hién ¢ khoi lwong, chit lugng, tién do,
hi€u qua cua cong vi¢c ¢ tirng vi tri, tirng thoi gian, bao
gdm ca nhiém vu thudng xuyén va dot xuat

Téi da 20 diém

Doi véi cong

Muc d¢ thyc hién nhi€ém vu dugc giao trong nam va Kkét
qua hoat dong cua co quan, to chuc, don vi dugc giao
lanh dao, quan ly

Téi da 15 diém

chuce gilr
chirc vu lanh
dao, quan ly

Tinh than trach nhiém trong cong tac: chi dao, tham muu
ban hanh cac vin ban vé linh vuc duoc phin cong phu
trach; cai tién phuong phap 1am viéc nang cao hiéu qua,
chat luong cong tac; c6 sang kién va kinh nghiém cong
tac dugc ap dung trong thuc tién va mang lai hiéu qua

Téi da 15 diém

Tinh than tu nghién ctru, hoc tap dé nang cao nang luc,
trinh d§ chuyén moén, nghiép vu dap tng vi yéu cau vi
tri cong tac, nhiém vu duoc giao:

Téi da 10 diém

- Cho téi
danh gia pham

da 10 diém: vé noi dung
chit chinh tri, chép hanh

- Cho tdi da 10 diém: vé ndi dung danh
gia y thure chap hanh t6 chuc ky luét.

duong 16i, cha truong, chinh sach cta Pang
va phép luat cua Nha nudc:

- Cho ti da 20 diém: vé ndi dung danh
gia pham chét dao duc, 16i sdng, tic phong,
1¢ 16i 1am viéc. Trong d6, danh 10 diém 13
cho tinh than va thai do phuc vu nhan dan

b) Phan loai:
- Tong diém danh gia 1a 100 diém.
Can cu vao ket qua danh gia cong chirc duoc
phén loai theo 1 trong 4 murc sau:
+ Hoan thanh xudt sic nhiém vu: Téng
diém dat ttr 90 dén 100 diém, trong d6 diém
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danh gia vé két qua thuc hién nhiém vu dugc
giao phai dat tir 55 diém tr¢ 1én;

+ Hoan thanh t&t nhiém vuy: Téng diém
dat tir 70 dén 89 diém, trong d6 diém danh
gia vé két qua thyc hién nhiém vu dugc giao
phai dat tir 50 diém trd 1én;

+ Hoan thanh nhiém vy nhung con
han ché vé ning luc (d6i v6i cong chirc 1a
Hoan thanh nhiém vu): Téng diém dat tir 50
dén 69 diém, trong d6 diém danh gia vé két
qua thuc hién nhiém vu duoc giao phai dat
tir 45 diém tro 1én;

+ Khong hoan thanh nhiém vu: Tong
diém dat dudi 50 diém hodc diém danh gia
vé Két qua thuc hién nhiém vu dugc giao dat
dudi 30 diém.

Bén canh do, khi xdc dinh ndi dung
danh gia, phuong phap danh gia thi chu thé
danh gia can dam bao su phu hop véi muc
tiéu va dbi tuong duoc danh gia. Mi muc
tiéu, dbi twong danh gia cin phai c6 cac
tiéu chi va phuong phap danh gia phu hop.
No6i dung, phuong phap danh gia cong chuc
dé dua vao quy hoach s& khac v6i dé luan
chuyén hay khen thudng, b6 nhiém'2.

2.2. Quy dinh vé ldy ¥ kién ddnh gid ciia
tGp thé con nhiéu bit cdp

Mot la, y kién ddnh gid cua tdp thé
d6i véi nhitng céng chire khéng giit chirc vu
lanh dao quan Iy con mang nang tam ly “di
hoa vi quy”. Theo quy dinh hién hanh, thanh
tich ctia c4 nhan c6 anh huéng dén thanh
tich thi dua cua tap thé nén két qua danh
gi4 clia tap thé phan nhiéu thiéu tinh khach
quan. Bén canh d6 trén thyc té, ngudi ding
dau rat ngai dénh gia cong chiic khong hoan
thanh nhiém vy vi hai niam lién tiép khong
hoan thanh nhiém vu 1a phai giai quyét thoi
viéc cho cong chuc. Do vay, két qua danh
gia cong chue hién nay chua phan anh ding
kha nang thyuc thi cong vu ctia cong chirc.

Hai la, viéc quy dinh bau cdc danh
hiéu thi dua cuéi nam khong dua trén két
qua lam viéc ma can cir vao két qud bau trén
ty 1é dd khong ché lam dnh hwéng t6i y kién
ciia tdp thé.

Thue té danh gia cong chirc tai nhidu
co quan, don vi cho thdy, cic co quan nay
déu 4p dung ty 1& tran d6i v6i danh hiéu
chién si thi dua, cong chirc hoan thanh xuét
sdc nhiém vu. Do d6, dan dén thuc té 1a trong
mot bd phan/co quan c¢é nhiéu cong chirc
hoan thanh tot nhiém vy trong nim cong
tac nhung vi di 4p ty 1é roi nén khéng co
cach nao nang ty 1€ 1én mac du ho hoan toan
xtng dang. Nguoc lai, c6 nhitng by phan/
co quan khong 1am tot nhung vi dugc phép
dat ty 1é tran d4 quy dinh nén van dua nhiing
nguoi chua xing dang vao danh sach, tham
chi nhiéu don vi “phdn cong sin” cong chirc
trong don vi minh luan phién nhau duogc
khen thuéng mdi nim trong khi chua co
két qua lam viéc ctia nam sau dé “tranh mat
quyén loi”.

Nhu vay, viéc khéng ché ty 1€ khen
thuong dan dén mot thue té 1a cac cong chuc
trong don vi nhuong nhau danh hi€u; danh
hi€u cao thuong 1a 1anh dao don vi va nguoi
xudt sic ¢ bd phan nay nhiéu khi khong
bang ngudi binh thuong ¢ don vi khac. Viéc
kéo dai tinh trang nay khién cho cong chirc
du ¢6 hoan thanh xuét sic nhiém vu duogc
giao nhung do tdm 1y né nang, nhuong nhau
tung ndm nén kho dat danh hi¢u lién tuc 3
nam, 6 nam... dé nhan duoc bé‘mg khen cua
cép trén.

Viéc danh gia coéng chic cubi nim
hién nay chu yéu duoc tién hanh dé xép loai
cac danh hi€u thi dua cua cong chuc trong
nam, tir 6 1am dong luc khuyén khich cong
chirc thyc hién ot hon chirc trach, nhiém
vu ctia minh trong nam ké tiép. Tuy nhién,
v6i1 cach danh gia nhu trén vo hinh chung

12 Nguyén Vin Hong Quén, “Céng tic danh gia, phan loai can b, cong churc, vién chirc”, tdd.
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da “bop nghet” tu duy phan déu cua nhiing
cong chtrc tam huyét va thuc su c6 ning luc
khi nhu’ng nd lyc cua ho khoéng dugc ghi
nhan, ma “cao bang” vé mit quyén loi voi
nhirng cong chtrc khac.

Véi két qua danh gia khong phan anh
ding hiéu qua lam viéc thuc té cua tung
cong chic din dén mot s6 hé luy ma nén
cong vu phai ddi mat sau day:

Thir nhdt, mét bo phdn cong chirc co
nang luc xin ra khoi bo may hanh chinh
chuyén sang lam viéc cho khu vuec tw nhan.
Ly do co ban nhat khién céng chirc c6 ning
luc roi bo cong vu khong phai 1a mirc tién
lvong, ma chinh 14 do cach danh gia binh
quin chu nghia din dén hé théng hanh chinh
cong vu khong dap tng duoc nhu cau ty
khang dinh ciia nhimg cong chirc cd ning
luc, khong thira nhan duoc nhiitng dong gép
cua ho cho cong viéc.

Thir hai, khong it cong chirc khong co
dong luc lam viéc, tham chi tho o voi chirc
trach, nhiém vu duwoc giao. Bén canh 4o, mot
s6 cong chirc khong phan déu nang cao ning
luyc chuyén mon, chi tap trung “xay dung”
cac méi quan hé dé c6 duoc nhan xét, danh
gia tot tir thu truong, tir dong nghiép. Hién
twong nay tr¢ thanh binh thuong va pho bién
1a trd ngai 16n nang cao chat luong doi ngi
cong chirc va hiéu qua cua nén cong vu.

Nhin xa hon, chung ta s& thdy van dé
16n vé mit quan 1y ma ching ta dang phai
d6i mat hién nay d6 1a néu danh gia khong
diang hiéu qua thuc thi cong viéc cuia cong
chitc s& dan toi thai do va chat luong hi¢u
qua lam viéc ctia cong chirc s& giam xudng,
gay anh huong té1 hiéu qua quan 1y nha nude
va suy giam long tin cia ngudi dan - nhiing
ngudi truc tiép thu hudng cac dich vu cong
va nhitng hoat dong khiac ma cong chirc dai
dién cho Nha nudc 1a mot bén chi thé trong
quan h¢ hanh chinh.

Ba la, y kién danh gid cia tdp thé doi
voi nhitng cong chiec giit chire vu lanh dao

THUC TIEN PHAP LUAT

qudn 1y nhiéu khi tré thanh sirc ép doi voi
nguoi dieng dau don vi dan dén két qua danh
gia cong chuee khong chinh xdc.

Trong quy trinh danh gia cong chuc
hién nay thi két qua danh gia cong chirc ciia
ngudi ding dau cé vai tro quyét dinh, boi
cap trén 1a nguoi danh gia chinh xac nhét
nang luc cta cong chire khi cap trén giao
viéc v&i mitc do va tinh chat cong vi¢c ma
chi cp trén méi danh gia duoc qua qua trinh
giao vigc, thu vige, trang bi kién thire va dao
tao k¥ nang nghiép vu lién quan truc tiép t6i
hoat dong 1anh dao, quan 1y ctia cip trén. Tuy
nhién, theo quy dinh hién nay, viéc st dung
14 phiéu tap thé trong quy trinh b nhiém va
bd nhi¢m lai cong chuc 1anh dao khién cho
ch thé c6 tham quyén danh gia cé tam 1y
“ngai va cham” ddi v6i cdp dudi dé tranh
truong hop khong du sd lugng phiéu bau khi
dugc bd nhiém hay tai bd nhiém. Nhu vay,
tir mot quy dinh nhiam dé cao tinh than dan
chu thé, théng qua 14 phiéu cua tap thé dé lya
chon nguo1 xting dang, vo hinh chung lai lai
1am phat sinh hai bat cap: thi nhat, 13 nguoi
dung dau khong danh gia dang nang luc cia
cong chirc don vi minh dé tranh “mat 1ong”
cap dudi; thir hai, ngudi dugc tap thé bau
vao chirc vu lanh dao nhiéu khi lai khong c6
nang luc thuc sy ma chi vi “it va cham” nén
nhén dugc sy ung hd cua tap thé.

*

Dé gép phan nang cao hiéu qua danh
gia thyc thi cong vu cia cong chuc, can
phai d6i méi quy trinh danh gia cong chuc.
Chung ta can tiép tuc nghién ctu, ap dung
cac phuong phép, cac quy trinh danh gia
cong chuc phu hop boi danh gia dung cong
chirc chinh 12 budc di co ban trong tién trinh
chuyén nghi¢p héa doi ngii cong chuc va
xdy dung thanh cong nén hanh chinh chinh
quy, chuyén nghi¢p va tung budc hién dai
trong thoi ky méim
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1. Pit van dé

Vé nguyén tic, viéc dinh gia quyén
so httu tri tu¢ (SHTT) la quyén tu do cua

Tém tit:

V& nguyén tac chu s hitu quyén sé hitu tri tué c6 quyén dinh gia
dbi voi quyén so hitu tri tué ctia minh. Tuy nhién, theo quy dinh
cua Luat Canh tranh nam 2004, quyen nang do co thé bi han ché va
loai b néu muc gia dugc dua ra 1a bat hop 1y (ép gia). Trén thuc
té, hanh vi ép gia cod thé duge thuc hién dudi hinh thuc dinh gia
du vao cao hodc dinh gia dau ra thap hodc ca hai. Trong trudng
hop cht so hitu quyen s¢ hitu tri tu¢ dinh gia quyen sO hitu tri tué
qué cao s& dan dén truong hop tir chdi chuyén glao Nguoc lai, néu
hanh vi ép gia dugc thuc hién bang cach dinh gia hang héa chira
dung quyén s& hiru tri tué qua thip thi s& tao nén hanh vi dinh gia
huy diét. Bai viét dé cap dén hanh vi dinh gia huy diét trong hoat
dong chuyén giao quyén s hitu tri tué theo quy dinh cua phap luat
canh tranh.

Abstract

In principle, the owners possess the right to set the prices for their
intellectual property rights. However, under the provisions of the
Competition Law, this right can be restricted and eliminated if the
price is unreasonably offered (predatory pricing). In practice, the
high pricing behavior can be done in the manner of high-input
pricing or low- output pricing, or both. In cases the owner sets
too high pricing to his intellectual property rights, which will lead
to the case of refusal to the intellectual property transfer. On the
other hand, if low pricing behavior is setforth for the goods with
intellectual property rights, which is known as destructive pricing
behavior. This article refers to the behavior of destructive pricing
in the transfer of intellectual property rights in accordance with the
provisions of competition law.

chu s¢ hitu. Tuy nhién, theo quy dinh cua
phap luét canh tranh, quyen tu do d6 c6 thé
bi ngdn cAm néu hanh vi dinh gia bi xem la
hanh vi bat hop 1y (ép gia -Margin squeeze).
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Hanh vi ép gia (squeeze margin) 1a
hanh vi ciia mot doanh nghiép c¢6 tham gia
canh tranh trén ca thi trudng dau ngudn
(upstream market) va thi truong cubi ngudn
(downstream market), va lam dung vi tri
thong linh sén co trén thi truong dau ngudn
dé nang gia dén sat mirc gia ban san pham
trén thi truong cudi ngudn. Khach hang tai
thi truong dau ngudn - dong thoi 1a déi tha
canh tranh trén thi truong cudi nguén - cua
doanh nghiép s& bi thu hep bién d lgi nhuan
hodc bi loai trir ra khoi thi truong vi bi ap
gia dau vao qua cao nhung phai giir gia dau
ra & mirc canh tranh!. Theo cach tiép cin
nay, hanh vi ép gia dugc xac dinh dya vao
cac ddu hiéu sau: 1) San pham dugc dinh
gia 1a san pham kho thay thé trén thi truong
lién quan; 2) Doanh nghiép dau ngudn ban
(chuyén giao) san phdm cho mot hoac nhleu
doanh nghiép khac ¢ thi truong cudi nguon
3) Doanh nghiép dau ngudn ciing 1a d6i thu
canh tranh v6i doanh nghlep nhan chuyén
giao tai thi truong cudi ngudn?.

Trong hoat dong chuyén giao quyén
SHTT, hanh vi ép gid xay ra khi doanh
nghiép s& hitu quyén SHTT dinh gia chuyén
giao quyén SHTT that cao d6i véi cac chii
thé mudn nhan chuyén giao (¢ thi trudng du
ngudn) nhung lai ban hang hoa, cung tng
dich vu phat sinh tryc tiép tir quyén SHTT
tai thi truong ti€u thu (thi truong cudi ngudn)
v6i gia that thip. Tir d6 khién cic doanh
nghiép nhan chuyén giao quyén SHTT ciing
dong thoi 1a khach hanh ciia doanh nghiép
dinh gia khong c6 kha ning canh tranh vé
gia, bi loai bo ra khoi thi truong, gdy anh
hudng dén moi truong canh tranh va lgi ich

cua nguoi tiéu dung. Vi vay, hanh vi ép gid
dugc xem la hanh vi lam dung vi tri thong
linh va bi cAm theo quy dinh cua phap luat
canh tranh cta hau hét cac quoc gia. Trong
truong hop chu s¢ hitu quyén SHTT an dinh
gia chuyén giao qua cao lam cho cac chu thé
khong c6 kha ning dap tng nham khong dat
duoc cac thoa thuan lién quan dén d6i tuong
chuyén giao thi hanh vi ép gia d6 duoc xem
nhu mot hinh thirc ctia hanh dong tir chdi
chuyén giao®. Nguoc lai, trong truong hop
hanh vi ¢p gia dlen ra tai thi truong cudi
ngudn bang cach an dinh gia dau ra (gia ban
hang hoéa, dich vu chtra dung quyén SHTT)
qua thap nham loai trir kha nang canh tranh
vé gia ciia chu thé nhan chuyén giao (dong
thoi 13 cha thé canh tranh ¢ thi truong cudi
ngudn) thi cé thé ciu thanh nén hanh vi dinh
gia huy diét (dinh gia cudp doat)*. Do do,
viéc xem xé&t hanh vi ép gid cua cac chu s&
hitu quyén SHTT c6 vi pham phép luat canh
tranh hay khong sé phu thudc vao tdc dong
ctia hanh vi ay dudi khia canh 1a hanh vi tir
chéi chuyén giao quyén SHTT hoic hanh vi
dinh gia huy diét. Trong bai viét, ching toi
trinh bay cac khia canh ctua hanh vi ép gia
dan dén dinh gia huy diét®.
2. Hanh vi dinh gia hiy diét
2.1 Xdc dinh hanh vi dinh gia hiiy diét
Duéi goc d6 phat trién kinh té va quan
1y nha nude, hanh vi dinh gia qua thap c6 thé
1a hanh vi vi pham phép luat néu n6 du cac
yéu t cdu thanh hanh vi dinh gia hay diét.
"Dinh gia huy diét 1a vi¢c cadc doanh nghiép
¢6 quyén lyc thi trudng 4n dinh gia ban san
pham qua thap trong mot thoi gian du dai

1 DPoan Tt Tich Phudc, Thi truong phim chiéu rap: Cudc chién bdp nghet loi nhuan, xem trang http://vietnamnet.vn/vn/
tuanvietnam/cuoc-chien-bop-nghet-loi-nhuan-310624.html truy cap ngay 05/6/2018

OECD - DAF/COMP (2009)36, Margin squeeze, p. 7.

OECD - DAF/COMP (2009)36, Margin squeeze, p. 8.
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OECD - DAF/COMP (2009)36, Margin squeeze, p. 29.

Lién quan dén hanh vi ép gia dan dén tir chdi chuyén giao quyén SHTT xin xem thém bai viét: Bui Thi Hang Nga, Tir

chéi chuyén giao quyén SHTT dudi goc nhin ctia phap ludt canh tranh, Tap chi Nghién ciru Lap phép s6 8 (336), thang

4/2017.

50 |N¢§H|EN cuu _
I.AP PHAP_/S618(370) T9/2018



nham loai bo ddi thi canh tranh ra khéi thi
truong hodc (va) ngan can khong cho ddi
thu canh tranh méi gia nhép thi truong. Sau
khi hoan tat myc dich ngin can hodc hity bo,
doanh nghiép nay s€ tang gia mdt cach dang
ké nham bu ddp cac khoan 18 va cac khoan
lgi nhuan da bdé qua bdi mirc do canh tranh
trén thi truong da giam™®. Theo do, ban chat
bat h0’p phap cua hanh vi dinh gia huy diét
la: gid ban san pham qud thdp; va nham
muc dich loai bé déi thii canh tranh ra khéi
thi truong hodc ngan can doi thii canh tranh
gia nhap thi truong

2.1.1 Gid ban hang héa qud thap

S& 1a bat hop phap néu nhu doanh
nghiép dua vao nang luc tai chinh ctia minh,
bat chap loi nhuan 4m, van day gi4 ban cta
hang hoa trén thi truong xudng muc thap
nhat nham loai bé cac doanh nghiép khac
khong c6 du tiém luc tai chinh dé chiu 15
ra khoi thi truong hodc ngédn can cac doanh
nghiép moéi mudn gia nhap thi truong boi
ty sudt sinh loi nho hon 0. Pé xem xét kha
nang huy diét cia mot doanh nghiép thi phai
1am rd hai yéu t6: (i) doanh nghiép thuc hién
hanh vi c6 nang lyc tai chinh dé chi phéi gia
cua hang hoa, dich vu trén thi trudng; (i) gia
ban hang hoa, dich vu thap mot cach gia tao
(bat hop ly)”. Tuy nhién, day khong phai la
mot viéc 1am dé dang boi gia cua san pham
bi chi phéi boi rat nhiéu cac yeu t6 khach
quan ciing nhu chil quan nhu: co cu gia, co
cau chi phi, bdi canh thi truong...

Doanh nghiép thuc hién hanh vi co vi
tri thong linh (sikc manh thi trieong dang ké)

Thong thuong, mot doanh nghiép
chi ¢ kha ning chi phdi gia clia hang hoa,
dich vu trén thi truong khi né c6 stc manh

THUC TIEN PHAP LUAT

(quyén luc) thi trudng. Sirc manh thi triong
(market power) 14 thuat ngit kinh té thong dung
duoc ding trong linh vuc canh tranh dé danh
gid kha nang gay tdc dong phan canh tranh
cua hanh vi théa thuan hay hanh vi don phuong
dugc thye hién béi cac chu thé kinh doanh trén
thi truong®. D6 1a kha ning tac dong dén gia
ctia san pham trong mot giai doan dang ké’.
N6 1a mét trong nhirng yéu t6 quan trong dé
xac dinh hanh vi cia m¢t doanh nghiép co
phai 1a hanh vi dinh gia huy diét hay khong,
boi chi nhitng doanh nghiép c6 sttc manh thi
truong dang ké méi c6 kha ning can thiép
dén gia hang hoa, dich vy. Stc manh thi
truong dang ké duoc hiéu 13 sirc manh thi
truong & mot miac do du dé doanh nghiép
nam gitr c6 kha niang khong phai hoic it
ddi mat vai ap luc canh tranh tir cac chu thé
khac trén thi truong, tor d6 ¢6 kha nang tang
loi nhuén tr viée tang va duy tri muarc gia cao
hon murc gid duge xac dinh trong thi truong
canh tranh.

Hién nay, nhiéu nha nghién ctru ciing
nhu cic chuyén gia kinh té va phap luat da
dua ra quan diém “stc manh thi truong déng
ké 1a kha ning doanh nghiép c6 thé gia ting
lgi nhuén tir viéc tdng va duy tri mirc gia cao
hon gia canh tranh hodc han ché, kiém soat
san lugng”'?. Khi doanh nghiép c6 strc manh
thi truong dat dén mot muc d6 dang ké s&
dugc coi 1a ¢o vi tri thong linh thi trudng.
N6i cach khac, co sy théng nhat giira khai
niém doanh nghi€p c6 vi tri théng Iinh thi
truong voi doanh nghi€p c¢6 sic manh thi
truong dang ké.

Tai chau Au, khai niém vi tri théng
linh dugc dua ra trong phan quyét dbi véi
vu viéc UnitedBrandsv.Commission (1978).

6  David W. Pearce (1999), Tir dién kinh t& hoc hién dai, Nxb. Chinh tri qubc gia, tr. 808.

-2

Chuong trinh giang day kinh t& Fulbright, bai 54: Ban phé gi4 huy diét.

8  Phung Vin Thanh, Strc manh thi truong déng ké tir 1y thuyét kinh té dén quy dinh cta phap luat canh tranh, Tap chi

Canbh tranh va tiéu dung $6 36/2012, tr. 22.

9  David W. Pearce (1999), Tir dién kinh t& hoc hién dai, Nxb. Chinh tri qudc gia, tr. 637.

10 Tldd sb 9, tr. 22.
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Theo do, “vi tri théng linh vi vay dugc xéac
dinh, hay c¢6 lién quan t4i vi tri voi sitc manh
kinh té ctia mot thé ché thi trudng ma c6 thé
cho phép né thuc hién viéc ngan can hoat
dong canh tranh hi¢u qua dang ton tai va
dugc duy tri trén thi truong lién quan bang
cach st dung suc manh thi truong dé hanh
dong trong mot chung muc nao do 1a dgc lap
dang ké v6i cac d6i thu canh tranh, nguoi tidu
dung”''. Tai Hoa Ky, khai niém strc manh thi
truong hay vi tri thong linh duoc Toa an Ti
cao xac dinh 1a “...kha ndng doanh nghiép
vOi sic manh cua minh c6 thé tang va duy
tri mtrc gia cua san phdm hay dich vu cao
hon mtrc gia dugc xac dinh trong diéu kién
thi truong canh tranh thong thuong. Va stc
manh doc quyén 1a sttc manh dé c6 thé kiém
soat gia hodc loai trir canh tranh™'2,

Pé xac dinh xem mot doanh nghiép
¢ vi tri théng linh hay khong, phap luat
canh tranh va co quan canh tranh & nhiéu
quéc gia nhu Hoa Ky, chau Au hodc Nhat
Ban van dua vao thi phan cua doanh nghiép
nhu 13 ddu hiéu dau tién can xem xét. Tuy
nhién, phap luat clia cac qubc gia nay khong
quy dinh chinh xac mtrc thi phan chiém giir
dé coi mot doanh nghi€p cé sttc manh thi
truong hay vi tri théng linh. Vi du, theo Luat
Canh tranh chau Au, néu doanh ngiép chiém
thi phan tir 50% trd 1én s& dugc gia dinh
chan chén c6 vi tri thong linh hay sirc manh
thi truong dang ké ma khong can phai xem
xét dén cac yéu t6 khac. Nhung, néu doanh
nghiép d6 chiém mirc thi phan tir 40% dén
50% thi chi dugc gia dinh twong dbi chic
chin vé kha niang c6 sirc manh thi truong
dang ké nhung dé két luan ring doanh
nghi€p do c6 vi tri thong linh hay khong thi
can phai co cac ching ctr nham chtng minh

11 Tidd sb 9, tr. 22.

12 Tidd sb 9, tr. 23.

13 Tidd sb 9, tr. 24.

14 TIidd sb 9, tr. 25.

15 Diéu 11 Luat Canh tranh 2004.

16 Diéu 22, Nghi dinh 116/2005/ND-CP.
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cac yéu t6 khéac lién quan dén kha nang chi
phéi ciing nhu tic dong tiéu cuc dén moi
truong canh tranh'. Nhu vay, theo quy dinh
cua phap luat Hoa Ky va chau Au, thi phan
la yéu t6 quan trong nhung khong phai la
yéu t6 duy nhat dé danh gia stc manh thi
truong dang ké cua mot doanh nghiép. Bén
canh yéu td thi phén, cac co quan canh tranh
c6 thé xem xét thém cac yéu td khac cua
doanh nghiép nhu khd nang tai chinh cua
doanh nghiép, loi thé vé cong ngh¢, nhitng
phat minh sang ché hay cai tién k¥ thuat, san
pham ma doanh nghi¢p dang nam gitr, cling
nhu céc yéu to khach quan cta thi truong
nhu: cdu tric thi trudng, rao can gia nhap,
chi phi chuyén doi...".

Tai Viét Nam, strc manh thi truong
cua doanh nghiép dugc xac dinh dua vao
thi phan cua chinh doanh nghiép d6 trén thi
truong lién quan. Theo do, doanh nghiép
duoc coila co vi tri théng linh thi truong néu
co thi phén tr 30% trd 1€n (50%, 65% hodac
75% d6i v6i 2, 3 hodc 4 doanh nghiép) trén
thi truong lién quan hodc c6 kha nang gay
han ché canh tranh mot cach dang ké®. Kha
ning gay han ché canh tranh mot cach déng
ké ciia doanh nghiép trén thi truong lién
quan dugc xac dinh dua vao mdt hodc mot
s6 can cir chi yéu sau: 1. Nang lyc tai chinh
cua doanh nghiép; 2. Nang luc tai chinh cua
t6 chirc kinh té, ca nhan thanh lap doanh
nghiép; 3. Nang lyc tai chinh cua t6 chirc, ca
nhan c6 quyén kiém soat hoidc chi phéi hoat
dong cua cua doanh nghi¢p theo quy dinh
ctia phap luat hoic diéu 1é ciia doanh nghiép;
4. Nang lyc tai chinh cta cong ty me; 5. Nang
lue cong nghé; 6. Quyén s& hitu, quyén sir
dung dbi twong s& hiru cong nghiép; 7. Quy
mo cua mang ludi phan phoi'®.



Gia ban hang hoa, dich vu thap mot
cach gid tao, bat hop Iy

Dudi goc do kinh té, trong hoan canh
binh thuong, thi gia ban cta hang hoa, dich
vu phai dam bao bu dap duoc chi phi san
xuat. Do d6, dé xem xét gia ban cua hang
hoéa, dich vu c6 hop ly hay khong nglml ta
thuong str dung bién phap so sanh gilra gia
ban thyc t€ voi gia thanh san pham (chi phi
san xuat). Theo cach tlep can truyen thong
thi chi phi san xuat la téng cac chi phi c6
dinh va chi phi bién d6i tai mot mire do san
xuét nhat dinh nao d6 cua doanh nghiép.
Chi phi ¢6 dinh (fixed costs) 1a nhung chi
phi khong thay d01 theo murc d§ san xuat hay
doanh s6 nhu tién thué€ mat bang, tién khau
hao may moc, thiét bi va nha xuong, tién
lai va tién luong cua cac can b quan ly...
Chi phi bién doi (variable costs) la khoan
chi phi tryc tiép trén mot don vi san pham
cac chi phi lién quan dén nguyen vat liéu,
nhién li€u, tién luong theo san pham Vi
cach tiép can truyen thong, viéc xac d1nh g1a
ban hang hoa c6 hgp 1y hay khong dua vao
tong chi phi san xuat trung binh ma theo do,
néu gid ban hang hoa thip hon tong chi ph1
san xuat trung binh s€ tao thanh hanh vi dinh
gia huy diét.

Ngoai cach tiép can truyén ,théng, cac
nha quan ly con dua vao céc yéu to khac
cua hanh vi dinh gid khong loai trr muc
dich cua viéc thuc hién hanh vi la loai bo
hoac ngan can 601 thi canh tranh. Nhiing
yeu td nay bao gom mirc chénh léch thyc
té gma chi phi san xudt hodc chi phi hach
todn va gid ban san pham do; khoang thoi
gzan hoat dong ban hang voi mirc gia nghi
ngO’ dién ra; hoan canh hay béi canh thuc te
cua doanh nghiép, cua thi tru"ang khi dién
ra viéc ban hang voi mirc gza nghi ngo; liéu
cd nhitng loi ich bén ngoal hay dai han don
vé cho ngum ban dé ngum ban co kha nang
giam gid thap hon so véi chi phi".

Hién nay, cdc nha chuyén moén cho
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rang, viéc xac dinh tinh hop 1y ciia gia ban
hang héa dugc thyc hién dua trén nguyén
tac: gia ban hang hoa cao hon tong chi phi
trung binh mac nhién 1a hgp phap du doanh
nghi¢p thye hién ¢6 sirc manh thi truong hay
khong; gia ban hang hoa duoc 4 4n dinh thap
hon mtrc chi phi bién doi trung binh bi coi la
bat hop phap trir truong hop co nhu:ng bang
chung 10 rang chimg minh cho céc truong
hop déc biét cua qua trinh kinh doanh dugc
phép ban v6i mure gia d6 nhu ban hang trung
bay, hang ton kho, hang 15i...; va gla ban
hang hoa thap hon chi phi san xudt trung
binh nhu’ng cao hon chi phi bién doi trung
binh c6 thé bi xem 1a bit hop phép, diéu do
phu thudc vao két qua diéu tra lién quan dén
viéc xac dinh muc gia's.

2.1.2 Nham muc dich logi bé doi
thi. canh tranh ra khoi thi truong hodc
ngan can doi thi canh tranh gia nhdp
thi truong

Viéc dinh gid ban hang hoda, dich vu
thap khong mac nhién bi xem 1a hanh vi hiy
di€t ma can phai danh gia kha nang loai bo
hoac ngan can d6i thu canh tranh thong qua
mrc gla dd duoc 4n dinh. Dé chimg minh
didu nay, toa 4n va co quan canh tranh pha1
chu’ng minh xem chu thé thuc hién hanh vi
c6 y dinh "cudp doat” 1gi nhuan sau khi da
loai bo hodc ngin can cac dbi thu canh tranh
hay khong Qua trinh chung minh phai thuc
hién viéc diéu tra qua hai giai doan:

- Giai doan 1: huy diét dbi thu canh
tranh bang cach day gia hang hoa trén thi
truong ti€u thy xuong thap hon chi phi san
xudt. Vi strc manh thi truong dang ké cing
véi suc manh tai chinh va céng ngh¢, doanh
nghi¢p s€ ap dat muac gia c6 do chénh I1éch
16n so véi ddi thi va duy tri n6 trong mot
thoi gian du lau dé budc cac d01 thu phai
chay dua glarn gia néu muon ton tai va dén
mot mirc ndo d6 cac ddi tha yéu hon budc
phai ro1 bé thi truong.

17 Co quan Phat trién quéc té Canada, Luét Canh tranh Canada va binh luén, tr. 78.

18 OECD (1989), Predatory pricing, p. 64.
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- Giai doan 2: khai thac quyén luc thi
truong bang cach ting gia that cao nham bu
dép cac khoan thiét hai da phai ganh chiu
trong giai doan 1. Pay 1a muc dich chinh ctua
cac doanh nghiép khi thuc hién chién luge
dinh gia huy diét. Néu khong chimg minh
duogc muc dich nay cua doanh nghiép bi cao
budc thi hanh vi dinh gia thap bat hop ly cua
ho khong mac nhién bi xem 1a hanh vi dinh
gia huy diét. Diéu nay duoc khang dinh trong
an 1€ R. v. Producer’s Dairy Ltd. Theo do,
nam 1961, mot nha méay cung cap sira 10n tai
khu vyc Ottawa (Canada) véi muc dich mé
rong mang ludi phan phdi cia minh tai mot
chudi cac siéu thi tai dia phwong nén ho thuc
hién viéc giam gia manh cho cac nha ban 1¢
va béan buén. Sau khi thyc hién chién dich
gidm gid, cac doanh nghiép khac cung cung
cap mit hang sita tai cac siéu thi trén c6 don
khoi kién yéu cau tda 4n xem xét vé hanh vi
dinh gid huy diét cua ho. Tuy nhién, sau qua
trinh diéu tra, toa an cho rang viéc giam gia
¢ day khong phai 1a chinh sach giam gié lau
dai nham loai bo cac ddi thu canh tranh ma
chi 1a chién luoc kinh doanh ctia ho nham
mo rong mang ludi phan phdi nén khong co
du bang ching dé cdo budc hanh vi giam gia
cua ho 1a hanh vi dinh gia huy diét".

2.2 Diéu chinh phdp ludt doi véi hanh vi
dinh gia huy diét

Tai Hoa Ky, hanh vi dinh gia huy diét
déa dugc théng nhit boi quan di€ém cua Toa
an tdi cao trong hai vu viéc Cargill, inc. v.
Monfort of Colorado, Inc., and Matsushita
Electric Industrial Co., Lid. v. Zenith Radio
Corp®.

Theo do, néu Toa 4n ching minh
dugc rang mot doanh nghi¢p c6d strtc manh
thi truong da dua ra mot muc gia huy diét
thi hanh vi d6 bi xem la vi pham mac nhién
theo Piéu 2 Pao Luat Sherman véi 3 1y do:

19 OECD (1989), Predatory pricing, p. 48.
20 475 US 574(1986).

21 OECD (1989), Predatory pricing, p. 40.
22 OECD- DAF (COMP) 36/2009, p. 251.
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(1) Hanh vi d6 loai trir hodc han ché
canh tranh;

(2) Myc dich ctia hanh vi 1 nham kiém
soat gia hodc loai bo dbi thu canh tranh;

(3) Pe doa nghiém trong dén phuc loi
cua nguoi tiéu dung?'.

Tuy nhién, dé xem xét hanh vi cia mot
chu thé c6 phai 14 hanh vi dinh gia hay diét
hay khong thi cac co quan co thém quyén
phai lam sang t6 dugc hai yeu cau: (1) gia
duoc dua ra c6 phai 1a mue gia thap bat hop
1y hay khong; va (2) khoan 16 do ban hang
hoa véi gia thip co kha ning dugc bu dap
sau khi loai bé dugc cac ddi thu canh tranh
ra khoi thi truong hay khong?. Nhu vay, ho
phéai chimg minh dugc mic gid duge dua
ra boi mot doanh nghiép la mirc gid huy
diét, vi trén thuc té viée xac dinh gia thanh
ctia mot san pham dya vao chi phi bién doi
trung binh ciing khéng du can cir dé khang
dinh ring muc gia dua ra mirc gia huy diét.
Nguyén tic ndy dugc khing dinh trong
an 18 Meijer. Trong an 1¢, Cong ty Abbot
dugc cap bang sang ché dbi véi chat tc
ché Norvir (mot hoat chat dung trong thudc
diéu tri HIV). Sau khi hoat chét Norvir duoc
phat minh, n6 dugc ban lai cho cac cong ty
duoc phém ¢4 nhu cAu. Sau dd, c6 nhiéu loai
thudc chtra hoat chat nay nham muc dich
diéu tri can bénh HIV dugc san xuét boi
cac cong ty duoc phdm khac bén canh san
pham ctia Abbot. Nam 2003, Cong ty Abbot
quyét dinh tang gia ban ctia Norvir 1én 400%
trong khi cac san pham chira hoat chét cua
Abbot trén thi trudng van dugc gilt nguyén
gia. Abbot cho ring, viéc ting gia Norvir 13
hop 1y béi gia tri 1am sang ctia nd trong qua
trinh diéu tri cin bénh thé ky. Sau do, Cong
ty Meijer khéi kién Abbot véi 1y do hanh
vi tang gia ban Norvir 1d mot cach thuc dé



Abbot tdng cuong sitc manh thi trudng cua
minh bdi doanh thu cua viéc ban Norvir cho
phép Abbot c6 thé duy tri mirc gia thap hon
cho cac loai thube chira hoat chit Norvir.
Diéu nay sé& gitp Abbot loai bo cac ddi thu
canh tranh khac trén thi trudng thudc diéu
tri HIVZ.

Abbot cho rang Meijer phai ching
minh gia ciia san pham diéu tri chtra hoat
chat Norvir ciia Abbott thip hon chi phi san
xudt bién ddi trung binh cta Abbott. Tuy
nhién, theo quan diém cia tham phan giai
quyét vu viéc thi viéc xac dinh gia ban san
pham cta Abbot thap hon chi phi san xuat
ctia Meijer ciing khong du cin cir dé khang
dinh rang gia Abbot dua ra 13 mérc gia huy
diét, boi “ddi voi nganh dugc pham, mot
nha san xudt duoc pham phai dau tu cac
khoan chi phi rat 1én cho hoat dong nghién
ctru phat trién san pham. Piéu d6 c6 nghia
chi phi ¢6 dinh trong truong hop nay sé rat
cao. Va néu dua vao tong chi phi san xuat
trung binh ctia san pham cho truong hop
nay thi chic chan gia ban cia san pham sé
ludn cao hon chi phi”. Do vay, cach tiép can
truyén thong khong thé xac dinh duogc gia
ma Abbot 4n dinh cho Norvir ¢6 phai 1a gia
huy diét hay khong.

Bén canh d6, néu chi dua vao chi phi
bién d6i trung binh dé xem xét gia thanh cua
loai thuéc c6 chira hoat chat Norvir do Abbot
san xuét thap hon gia loai thudc tuong tu
cua cac doanh nghi¢p khac san xuat nham
khang dinh rang murc gia ciia Abbot 1a mirc
gia huy diét cing khong hop 1y boi ching
ta khong thé so sanh gia thanh san xuét cua
mot san pham ctia mot chu thé khong duoc
cap bang sang ché v4i mot chi thé dang nim
giit bang sang ché lién quan dén san pham.
Boi d6 cling 1a mot loi thé dang co dé cac
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chu thé s hitu bang sang ché sin sang chia
sé cac thanh qua cua hoat dong sang ché ra
thi truong.

Trén nguyén tac do, hién nay tai Hoa
Ky, quan diém cua Toa an trong xac dinh
hanh vi 4n dinh gia ctia mot chit thé co mang
tinh hay diét hay khong phai dugc danh gia
dudi cac khia canh: 1) Gid trén tong chi phi
khong nén 14 cin cir dé xac dinh muc gia
huy diét; 2) Gia giir bién sb trung binh trén
tong chi phi vé 1au dai cling khong nén 1a
can cu xac dinh muc giad hay diét vi nd co
thé thay d6i v6i mot s6 yéu té nhu trinh do
cong nghé, thi hiéu cta ngudi tiéu dung,
murc do canh tranh cua thi truong... Diéu do
¢ nghia rang gia ctia ciing mot san pham &
cac thi truong canh tranh khac nhau cé thé
la khac nhau; 3) Ngay ca muc gia dya trén
chi phi bién ddi trung binh ciing khong nén
dugc xem 14 cin c&r duy nhit dé xac dinh
mirc gia huy diét ma can phai dwa vao cac
yéu t6 khac, vi du nhu ddi voi nhimg chi thé
moi gia nhap thi truong thi viée ban hang
hoa v&i mirc gia thap cling 1a mot cach thic
can thiét dé ton tai va phat trién®.

Vi vy, tly vao ting trudng hop cu thé
Toa an xem xét, ra quyét dinh muc gia ap
dung c6 phai la muc gid huy diét hay khong
thay vi dua ra mot cong thuc tinh gia cu thé.
Thém nira, trong tirng vu viéc cu thé, cac can
ctr xac dinh chi phi san xuét co thé bi che
gidu boi doanh nghiép dinh gid; nén trong
truong hop nay, cac tham phan ciing can van
dung cac kién thirc kinh te cling nhu s6 liéu
ké toan nham dua ra quyét dinh dung dén.

Theo Luat Canh tranh Canada, hanh
vi dinh gia hay diét c6 thé duoc xem 1a mot
hinh thirc ctia hanh vi 4n dinh gia ban hang
hoéa, dich vu dudi gia thanh san phim nham
loai bo dbi thil canh tranh®. Piéu 78(1) cua

23  “Monopolies, Innovation, and Predatory Pricing: Observations on Some Hard Questions in the Section 2 Context”

accessed June 8, 2018, p. 14.
24 OECD (1989), Predatory pricing, p. 76,

25 OECD - DAF/COMP (2009) 36, Margin squeeze, p. 82.
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Luét Canh tranh Canada quy dinh, néu mot
cong ty ¢d y dua ra mot mirc gia thap va
chap nhan chiu 18 trong mot thoi gian du
dai nhdm loai bo hodc ngan chan cac do6i
thu canh tranh voi ky vong rang cong ty s&
bu dép duoc cac khoan ton that va tim kiém
dugc nhiéu loi nhuan hon bang cach tang gia
cao hon ngay sau khi da loai bo hodc ngan
chan cac doi thu canh tranh thanh cong. Tuy
nhién, dé xem xét hanh vi dinh gia huy diét
cua doanh nghiép thi co quan canh tranh s€
xét xem doanh nghiép bi cdo budc thuc hién
hanh vi dinh gia hay diét phai c6 quyén luc
thi truong trude khi tién hanh diéu tra xem
muc gia cua ddi tuong bi budc tdi co thép
mot cach bat hop 1y hay khong.

Theo d6, co quan quan ly canh tranh,
trude khi dua ra quyét dinh ctia minh doi hoi
phai phan tich theo hai budc: buoc 1, xac
dinh xem liéu c6 ton tai diéu kién thi trudng
cho phep nguoi bi bude 61 s€ thu hdi lai
duoc nhimg t6n that phai chiu do dinh gia
qué thip hay khong (liéu nguoi ban co quyén
luc thi truong hay khong). bé xac dinh mot
doanh nghiép c6 quyén luc thi trudng hay
khong, ngoai vi¢c dya vao thi phﬁn (35%
d6i v6i mot hang riéng 16 hay 65% d6i voi
04 hang 16n nhat trén thi truong sé duogc ap
dung cho moi truong hgp)®®, ho con xem xét
dén cac diéu kién gia nhap thi trudng dé xac
dinh xem hanh vi dinh gia thap bat hop ly
nay c6 phai 1a mot phan cia chién lugc loai
b6 hodc ngan can doi thii canh tranh hay don
thuan chi 13 hanh vi giam gia san pham trong
chién lugc kinh doanh cta doanh nghiép.

Sau khi xac dinh dugc doanh nghi¢p
c6 stc manh thi truong roi & tiép tuc thuc
hién bucdc 02, xac dinh xem mirc gid dinh ra
d6 c6 hop 1y trong su twrong quan véi cac chi
phi ctia doanh nghi¢p bi cdo budc thuc hién
hanh vi dinh gia hiy diét hay khong. Vé co

ban, cac tiéu chi dé xac dinh muc gia dugc
dua ra c6 thip bat hop 1y hay khong ciing
tuong tu nhu quan diém ctia Toa an Hoa Ky
(nhu da trinh bay ¢ trén).

Tuong tu nhu phap luat cua Hoa Ky
va Canada, tai chau Au, hanh vi dinh gia hiry
diét sé bi ngan cAm theo quy dinh tai Piéu
102 TFEU (Hiép dinh vé hoat dong cia
Lién minh chau Au) “...cam d6i véi bat ky
mot hanh vi lam dung nao do mdt hoac mat
nhom chi thé kinh doanh trén thi trudng c6
Vi tri théng linh thyc hién trong khuén khé
thi trudng chung hodc phan khu vuc trong
yéu co lién quan”.

Céc hanh vi lam dung nay chu yéu bao
gom:

a) Ap dat mot cach tryc tiép gia mua
hoac gia ban hoac cac diéu kién giao dich
khong cong bang; .... ¢) Ap dit cac diéu
kién giao két hop dong véi cac bén giao
dich khéc, tir 6 dat ho vao thé bat loi canh
tranh?’.

Xét vé ban chét, mirc gia thap bat hop
1y cling dugc xem nhu mot cach thirc ap dat
gia dong thoi ciing duoc xem 1a diéu kién
giao két hop ddng bat hop 1y. Vi hanh vi nay
bao gdm hai giai doan loai trir va cudp doat:
(1) cac doanh nghi¢p c6 suc manh thi truong
dang ké s& lam dung vi tri d6 cua minh dé
ap dat muc gia thip gia tao du dé loai trur
hodc ngin can cac doi thii canh tranh trén
thi truong ti€u thy; (2) sau khi loai bo hoac
ngan can cac ddi tha canh tranh thanh cong,
doanh nghiép s¢€ tang gid hang hoéa lén mirc
siéu canh tranh béng cach st dung sttc manh
doc quyén ctia minh tir d6 thyc hién hanh vi
cudp doat thong qua murc gia qua cao”. Do
vay, hanh vi dinh gid huy diét dugc xem nhu
1a mo6t hanh vi lam dung vi tri thong linh va
bi ngan cAm. Quan diém nay cua Toa an va
co quan canh tranh duoc thé hién thong qua

26 Co quan Phat trién quéc t& Canada, Luét Canh tranh Canada va binh luén, tr. 80.

27 Diéu 82 Hiép dinh Rome.

28 Christian Barthel (Faculty of Law- University of Lund), Predatory Pricing Policy under EC and US Law, 2002, p. 22.
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an 1¢ ECS/AKZO. Theo d6, AKZO la mot
nha san xuat Ha Lan nam giit khoang 50%
thi trudong Peroxit hitu co ¢ chau Au. AKZO
bi cdo budc da thuc hién hanh vi ap dat gia
ban hang héa thip bat hop Iy nham loai bo
dbi thii canh tranh theo quy dinh tai Diéu
82 cua Hiép dinh Rome boi ECS - mgt nha
san xudt nho cua Anh cling san xuét Peroxit
hiru co, dugc ban chu yeu dudi dang bot phu
gia - bang cach giam gia tryc tiép cho cac
khach hang ctia ECS. Pong thoi phia ECS
ciing d4 thira nhan rang phia lanh dao AKZO
da ting yéu cau ECS rat khoi thi trudng phu
gia Peroxit tai Anh néu khong s& ap dung
mtrc gid thap dudi chi phi.

Sau do, bé“mg hoat dong diéu tra hai
bude, Uy ban chau Au xac dinh dugc AKZO
lam dung vi tri théng linh cia minh nham
ban hang hoa dudi muc chi phi bdi muc gia
thdp nay khong duogc 1y giai boi cac 1y do
hop 1y tir cac yéu t cia thi truong. Hanh vi
do6 cua AKZO lam giam hi€u qua canh tranh
trén thi truong trong ngin han va trong dai
han s& dan dén loai bo ECS va céac d6i thu
canh tranh nham chiém vi thé doc quyén cua
thi truong bot phu gia tai Anh. Tur d6 khong
loai trir kha ning AKZO s& ting gia dén
murc siéu loi nhuan nham bu dap cac ton that
trude d6 ciia minh. Do d6, Uy ban chau Au
két luan hanh vi cia AKZO vi pham Piéu
82 Hiép dinh Rome va Piéu 102 TFEU nén
phat AKZO 10 triéu Euro, dong thoi yéu ciu
cham dat cac hanh vi vi pham bao goém ca
hanh vi dinh gia thap gia tao®.

Tai Viét Nam, Luat Canh tranh nam
2004 khong dé cap truc tiép dén hanh vi hity
diét. Tuy vay, néu dya vao ban chét cia van
dé, co thé nhan thay rang hanh vi dinh gia

29 OECD (1989), Predatory pricing, p. 71-72.
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huy diét dugc xem xét dudi dang 1a hanh vi
lam dung vi tri théng linh, vi tri doc quyén
dé ban hang ho4, cung tmg dich vu duéi gia
thanh toan bd nhdm loai bo ddi thii canh
tranh theo quy dinh tai Khoan 1 Piéu 13.
Tuy nhién, cac tiéu chi dé xac dinh tinh bét
hop phép ctia hanh vi con nhidu han ché.

Thir nhat,
thong linh

Theo quy dinh ctia Luat Canh tranh
2004 va Nghi dinh 116/2005/ND-CP hudng
dan thi hanh Luat Canh tranh, thi ph'?ln hoac
kha nang gay can tr¢ canh tranh la cén ctr
duy nhat dé xem xét liéu doanh nghiép c6
suc manh thi truong hay khong thay vi két
hop ca cac yeu t6 trén da tao ra mot nguyen
tic cung nhic trong viéc xac dinh vi tri
théng linh ctia doanh nghiép. Quy dinh nay
s& khong danh gia toan dién, chinh xac vé
kha ndng ngan can hodc loai bo ddi thu canh
tranh cua cac chu thé thue hién cac hanh vi
vi pham phap luat canh tranh. Bén canh do,
cac cin cr dé& xem xét kha ning gy han
ché cua doanh nghiép dwa vao ning luc tai
chinh, nidng lyc cong ngh¢, quy mé mang
ludi phan phdi... theo quy dinh tai Diéu 22
Nghi dinh 116/2005/ND-CP lai chua rd rang
va day du.

lien quan den vi tri

Do do, viéc xac dinh strc manh cua thi
truong can phai dugc thuc hién két hop ca
hai yéu t6 thi phan va kha nang gay can tro
canh tranh theo cach tlep can cua Du thao
stra d0i bo sung Luat Canh tranh (vira duoc
Qudc hoi thong qua tai 'ky hop thtr 5) cho
phu hop voi thong 1€ quéc té cling nhu phan
anh r6 ban chat nguy hai cta hanh vi dinh
gia huy diét*.

30 Diéu 28 Duy thao 5 quy dinh: Strc manh thi truong dang ké cua doanh nghiép dwoc xac dinh cin cir vao mot sé trong
céc yéu 6 sau day: 1. Twong quan thi phan gitta cac doanh nghiép trén thi truong lién quan; 2. Rao can gia nhap, mo
rong thi truong; 3 Kha ning tiép cn, kiém sodt thi truedng tiéu thy san pharn hodc thj trrong ngudn cung; 4. Nang lyc
cong nghé, bao gdm co so vat chét, ky thuat trinh d6 cong nghé san xuét, tinh san sang cua cong ngh¢ va nang luc d01
moi cong ngh¢; 5. Co 50 ha tang thiét yéu cua doanh nghlep hodc kha nang nim gitt, tiép can co s6 ha ting thiét yéu;

6. Quyén so hitu, quyén str dung dbi trong quyén SHTT; .
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Thir 2, xdc dinh mirc gid thdp bat
hop ly

Tru nhﬁ:ng truong hop dac biét, ban
hang hoa, cung mg dich vu du6i gia thanh
toan b nham loai bo dbi thii canh tranh 1a
viéc ban hang, cung ung dich vu voi muc
gia thap hon tong céac chi phi dudi day: a)
Chi phi cau thanh gla thanh san xuét hang
hoa, dich vu hodc gia mua hang hoa dé ban
lai; b) Chi phi Iuu thong hang hoa, dich vu’!.

Véi quy dinh nay thi cin cir chinh dé
xac dinh muc gia ma doanh nghi¢p duara céd
la muc gla huy di€t hay khong chinh la gia
thanh san xuat va luu thong cua hang hoa,
dich vu. Nhu da trinh bay ¢ trén, viéc xac
dinh gia thap mot cach bat hop 1y dwa vio
gia thanh san xuat va luu thong hang hoa 1a
khong phu hop, dac biét 1a trong linh vue
SHTT khi chu the thyc hi€n hanh vi con nam
giit cac loi thé vé phat minh, sang ché.

Nhu vay, theo quy dinh cta phap luat
Viét Nam, chi can mot doanh nghlep co vi
tri thong linh hodc vi tri do¢ quyén ban hang
hoa hodc cung ung dich vu dudi gid thanh
san xuét va luu thong hang hoéa thi xem nhu
la da thyc hi¢n hanh vi dinh gia huy diét va
bi ngdn cAm; trong khi d6, ban chit ctia hanh
vi dinh gid huy diét 12 ngan can hoac loai bo
d6i thii canh tranh lai khong dugc phap luat
lam 14.

3. Loi két

Xét tir ban chat thi hanh vi dinh gia
hiy diét la hanh vi ¢6 mue d§ nguy hai 16n
cho céu tric canh tranh trén thi truong lién
quan. Boi n6 khong chi huong dén loai
bo, can trd cac dbi thu canh tranh trén thi

31 Pibu 23 Nghi dinh s 116/2005/ND-CP.

tru:c‘mg ma con tac dong tiéu cuc dén loi ich
cua nguoi ti€u dung. Tuy nhién, trén thuc
té khong dé dang dé xac dinh hanh vi cua
chu thé c6 phai 1 hanh vi dinh gia huy diét
hay khong. N6 bugc Toa an va co quan quan
1y canh tranh phai thyc hién hoat dong dicu
tra hai budc: (1) xac dinh mirc gié ép dat 1a
mirc gla huy di€t; (2) myc dich cua viéc dat
ra muc gia do 1a loai bo db6i thu canh tranh
nhiam tim kiém loi nhuan cao hon tir phla
nguoi tiéu dung. D6 12 mot viéc 1am hét strc
khé khan va phuc tap, su phuc tap d6 dén
tir nhirng khé khan trong vig¢c xac dinh sure
manh thi truong dang ké thong qua yéu to
thi phan thi truorng lién quan, dong thoi xac
dinh mtre gid mua, gia ban cung nhu cac yéu
t0 khac d¢ ching minh mirc gla dua ra la
bat hop ly. Piéu d6 doi hoi cac chu thé xur
ly ngoal nim Vu‘ng cac quy dinh cua phap
ludt con phai c6 cac kién thuc, nghlep vu
kinh té. Bén canh d6, cac quy dlnh cua phéap
ludt Viét Nam con c6 nhiing diém han ché,
chua tuong thich véi céch tiép can va xu ly
dbi voi hanh vi dinh gia huy diét. Du Luat
Canh tranh stra d6i bd sung di duoc Quéc
hoi khoa XIV ky hop thtr 5 thong quat32 tuy
nhién, cac bat cdp néu trén hi¢n van chua
duoc giai quyét triét dé. D6 ciing chinh 1a
mot trong nhung Iy do giai thich cho thuc
trang bo ngo trong viéc xtr Iy hanh vi nay du
trén thuc té né van dang dién ra dudi hinh
thure nay hay hinh thirc khac*®.

Do vay, trong thoi gian téi, Nha nude
can ban hanh céc van ban hudng dan phu
hop nham loai bo nhung han ché cung nhu
cac bat dong trong viéc xur 1y hanh vi dinh
gia huy diét tai thi truong Viét Nam, dac biét
trong linh vuc SHTTm

32 Xem http: //quoch01 vn/tintuc/Pages/tin-hoat-dong-cua-quoc-hoi.aspx?ItemID=36203 truy cap ngay 12/6/2018.

33 V& nhén dinh nay, xem thém: Poan Tt Tich Phude, Thi truong phim chibu rap: Cudc chién bop nghet lgi nhuan, xem
http://vietnamnet.vn/vn/tuanvietnam/cuoc-chien-bop-nghet-loi-nhuan-310624.html truy cap ngay2 05/6/2018
Nguyen Minh Btic (Phong Thuong mai va Cong nghiép Viét Nam - VCCI), Bén gia thuyét cho “dai chién” giita Uber-
Grab va Taxi. XEM https://tuoitre.vn/bon-gia-thuyet-cho-dai-chien-giua-ubergrab-va-taxi-1359031.htm truy cap ngay

12/6/2018.

Vinasun thira nhan khong cach nao dau lai “gia huy diét” ciia Uber- Grab, xem http://motthegioi.vn/kinh-te-c-67/
kinh-te-so-c-100/vinasun-thua-nhan-khong-cach-nao-dau-lai-gia-huy-diet-cua-uber-va-grab-59770.html truy cép ngay

12/6/2018.
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Tém tit:

Do diéu kién lich str, van hoa, kinh té va nhiéu yéu td khac nén
vi€c phén loai don vi hanh chinh & mdi quéc gia co6 sy khac nhau.
O Trung Qudc, mot trong nhimg nguyén tic co ban cta viée thiét
1ap va phan chia don vi hanh chinh 14 phai dam bao tinh 6n dinh
lau dai. Viéc thay doi don vi hanh chinh (chia tach, sip nhap) phai
nham muc dich phuc vu cho su phat trién kinh té - xa hi, quan ly
hanh chinh, dam bao duy tri sy doan két dan toc hodc cung c¢b qubc
phong an ninh.

Abstract

Due to the historical, cultural, economic circumstances and other
factors, the classification of the administrative geography units in
each country may be different. In China, one of the basic principles
for division and establishment of an administrative geography unit
is the long-term stability. The change of administrative geography
unit (separation, mergering) must be aimed at the socio-economic
development, administrative management, maintenance of national
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1. Nguyén tic phian chia don vi hanh
chinh ¢ Trung Quéc

Hau hét cac quc gia déu phan chia don
vi hanh chinh theo timg khu vuc. Bat ky nha
nude nao, viéc phan chia don vi hanh chinh
cling phai phu hop véi 191 ich can ban cia giai
cap théng tri va can nhic dén cac yéu t6 lién

unity or strengthening of national defense.

quan nhu chinh tri, kinh té, dan tdc, dan sb,
qudc phong, truyén thong lich sir... O Trung
Qudc, viéc phan chia khu vuc hanh chinh
thuong dua vao cac nguyén tic sau:

Mot 1a, nguyén tdac chinh tri. Nguyén
tac chinh trj doi hoi viéc phan chia don vi
hanh chinh phai hudng dén muc dich thac
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day co_quan nha nudc gin bé mat thiét
v6i quan chung nhan dan, tao diéu kién
thuan loi cho quan chung nhan dan tham
gia cong tac quan ly nha nudc ciing nhu
giam sat viéc thuc hién churc nang, nhiém
vu duoc giao cua cac co quan nha nudc;
qua d6 phat huy quyén lam cha cta nhan
dan trén moi linh vuc, bao dam moi quyén
luc thudc vé nhan dan. Chu nghia Maéc-
Lénin cho rang “nhan dan 1a ngudi sang
tao ra lich st”, nghia la sy phat trién cua
x4 hoi loai ngudi chinh 13 do quan chung
nhan dan tao ra. Vi vay, gén b6 mat thiét
v6i nhan dan 1a ban chat cua Pang Cong
san, ciing 1a mot doi hoi ddi voi Pang
Cong san cAm quyén. Trong diéu kién cam
quyén, mdi lién hé giita Pang Cong san
v61 nhan dan duge xay dung dua trén nén
tang cia moi quan hé gitta chinh quyén,
co quan nha nudc voi nhan dan.

Hai la, nguyén tdc kinh té. Nguyén tic
nay doi hoi viée phan chia khu vuce, don vi
hanh chinh phai cin ¢t vao dic diém, tinh
hinh kinh té cta timg khu vuc khac nhau dé
tao diéu kién thuan lgi cho viée nang cao stc
lao dong cuia xa hoi va phat huy tiém ning
kinh té cua timg khu vuc. Mic khac, khu vuc
hanh chinh khong thé ton tai doc lap, tach
biét khoi khu vuc kinh té, bai vi bt ky su
phan chia khu vyc hanh chinh, don vi hanh
chinh nao ciing phai huéng dén mot trong
nhitng muc dich cudi cing d6 1a phat trién
nhanh vé kinh té. Viéc phan chia khu vuc
hanh chinh doi hoi phai tuwong thich véi khu
vuc kinh té dugc tao ra boi nén van minh
cong nghiép hién dai, thich tng véi nhu cau
san xuét theo hudng xa hoi hoa, cong nghiép
hoéa, thi truong hoa va hién dai hda, phat
huy dy di vai tro trung tim ciia khu vuc
thanh thi'.

Ba la, nguyén tac dan téc. Nguyén
tic nay doi hoi viéc phan chia khu vuc
hanh chinh, don vi hanh chinh phai can
¢t vao tinh hinh cu tru va dic diém céac
dan toc thiéu s dé tao diéu kién thuan
lgi cho sy phat trién cia cac dan toc
thiéu s6; dam bao thuc hién chinh sach
phat trién toan dién, tirng budc nang cao
doi song vat chat va tinh than ciia nguoi
dan cic dan toc thicu sb; dam bdo viéc
gitt gin tiéng noéi, chir viét, ban sic dan
toc, phat huy nhiing phong tuc tap quan
truyén thdng va vin hoa tot dep ctia mdi
dan toc; qua d6, cung cb su doan két gitra
cac dan tdc.

Ngoai cac nguyén tic noi trén, viéc
phan chia don vi hanh chinh con phai xem
xét dén cac nhan t khac, nhu lich st, truyén
théng, tinh hinh phan bd dan cu, diéu kién
dia Iy va nhu cau vé an ninh, quc phong...
Chfmg han, vi¢c phan chia don vi hanh chinh
ctia Trung Qudc hién nay con mang tinh ké
thira tir lich str. Tir thoi nha Tan (221 TCN
- 207 TCN), sau khi dit nudc Trung Qudc
dugc thong nhat da phan chia lanh tho theo
tung quan, huyén.

C6 thé thay rang, mot trong nhiing
nguyén tic co ban ciia viéc thiét 1ap va phan
chia don vi hanh chinh tai Trung Quéc la
phai dam bao tinh on dinh lau dai. Viéc thay
ddi don vi hanh chinh (chia tach, sap nhap)
phai nhdm muc dich phuc vu cho sy phat
trién kinh té - xd hoi, quan 1y hanh chinh,
dam bao duy tri sy doan két dan toc hoic
cting ¢ qudc phong an ninh.

2. Phan chia don vi hanh chinh va cic cip
hanh chinh é Trung Qudc hién nay

Vé phén chia don vi hanh chinh

Piéu 30 Hién phap nudc Cong hoa

1 Luu Kinh Hai (1994), Cai cach phén chia khu vuc hanh chinh Trung Qudc theo nguyén tic kinh té, Tap chi “Quéc tinh

qudc luc Trung Quédc™.
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Nhéan dan Trung Hoa quy dinh cu thé vé viée
phan loai don vi hanh chinh ctia Trung Quéc
nhu sau: Ca nudc Trung Qudc chia thanh
tinh, khu tu tri, thanh phé truc thude trung
uvong va dac khu hanh chinh. Tinh, khu ty tri
chia thanh chau ty tri, huyén, huyén tu tri,
thanh phd cdp huyén. Chau tu trj chia thanh
huyén, huyén ty tri. Huyén, huyén tu tri chia
thanh hwong, huong dan toc, trdn. Riéng
thanh phé truc thudc trung wong hodc thanh
phé twong dbi 16n chia thanh khu, huyén

Ngoai ra, Piéu 31 Hién phap Trung
Hoa cting ghi r6, trong trudng hop can thiét,
Nha nude phai thiét 1ap dic khu hanh chinh.
Céac quy dinh cu thé vé dic khu hanh chinh
do Pai hoi Pai biéu Nhan dan toan qudc
(Quéc hoi) quy dinh theo phap lut.

Hién tai, Trung Quéc co téng cong
34 don vi hanh chinh cip 1 (cip tinh),
trong d6 gdm 23 tinh, 05 khu ty tri, 04
thanh phé tryc thudc trung wong va 02 dic
khu hanh chinh (Hong Kong va Ma Cao).
Huong, tran 1a don vi hanh chinh cip co
s (nho nhat) ctia Trung Qubc. Khu ty tri,
chau tu tri, huyén tu tri tai Trung Quéc
déu 1a nhitng noi do ngudi dan toc thiéu
s6 tap trung sinh sdng va tu tri.

Bén canh d6, Hién phép ciing ghi 10,
trong truong hop nham tao diéu kién cho
viéc quan ly hanh chinh va xay dung, phat
trién kinh té dat hiéu qua ciing nhu ting
cuong doan két dan toc, Nha nudc Trung
Quéc ¢6 thé can clr nhu cau thuc té dé tién
hanh diéu chinh va thay dbi viéc phan chia
don vi hanh chinh cho phu hop.

Cic cép hanh chinh

Mic du Hién phap Trung Qubc quy
dinh don vi hanh chinh co ban la cép tinh,
cap huyén va cip cap huong (cip x3), tuy

2 Hién phap nuéc Cong hoa Nhan dan Trung Hoa nam 2004,

THUC TIEN PHAP LUAT

nhién, trong thuc tién, don vi hanh chinh cua
Trung Qudc lai duoc chia thanh 6 cap, cu
thé gom:

Mot la, khu vuc (hay don vi) hanh
chinh cép tinh (cap 1) c6 bd may chinh
quyén dia phuong véi cac tén goi nhu: dai
hoi dai biéu nhan dan (co quan dan cu) tinh,
co quan hanh chinh tinh, co quan hanh chinh
khu tu tri, co quan hanh chinh thanh phd
truc thudc trung wong, chinh phu dac khu
hanh chinh.

Hai la, don vi hanh chinh cép dia khu
(cap 2) c6 bd may chinh quyén dia phuong
voi céc tén goi nhu: cong s¢ hanh chinh dia
khu, cong s& hanh chinh “minh” (88 - don
vi hanh chinh tai khu tu tri Mong C6, Trung
Quéc), co quan hanh chinh chau ty tri, co
quan hanh chinh thanh phd cép dia’.

Ba la, don vi hanh chinh cap huyén
(cAp 3) c6 bo may chinh quyén dia phuong
vé6i cac tén goi nhu: dai hoi dai biéu nhan dan
(co quan dan ctr) huyén, co quan hanh chinh
huyén, co quan tu tri cdp huyén, co quan tu
tri cAp “ky” (B - don vi hanh chinh tai khu
tur tri Mong C6, Trung Qudc), co quan hanh
chinh ky tu tri, co quan hanh chinh thanh
phé cip huyén, co quan hanh chinh khu truc
thudc thanh phd, co quan hanh chinh “lam
khu” (#k[X - don vi hanh chinh tai khu rimg
qudc gia tinh HO Bic, Trung Qudc), co quan
hanh chinh dac khu.

Bén la, don vi hanh chinh cAp huong
(cAp 4) c6 bd may chinh quyén dia phuong
v6i cac tén goi nhu: dai hoi dai biéu nhan dan
(co quan dan cu) huong, co quan hanh chinh
huong, co quan hanh chinh huong déan tdc,
co quan hanh chinh trén, van phong khu ph,
co quan hanh chinh “Té Moc” (F7K - don

3 O mét sé thanh phd trye thude Trung wong, ching han nhw Bic Kinh, do 13 thanh phé 16n nén Thanh phé nay da thanh
1ap co quan phu trach mang tinh trung gian gitra cip thanh phé v6i cip quan. Ching han, xét v& quan Iy hanh chinh thi
Thanh phé nay thanh 1ap thém Cong s hanh chinh cép khu (khu Péng, khu Tay, khu Nam, khu Béc) dé giap Chinh
pht nhan dan Thanh phé diéu phdi mét s hoat dong ciia chinh phii nhan dén cac quan ctia Bic Kinh.

NGHIEN CUU | 61
$6 18(370) T9/2018\_ LAP PHAP



THUC TIEN PHAP LUAT

vi hanh chinh tai khu tu tri Méng C6, Trung
Quéc), co quan hanh chinh dan toc T6é Moc,
co quan hanh chinh cong s& cdp khu truc
thudc huyén, chinh phu thanh phé truc thudc
huyén (don vi hanh chinh tai Dai Loan).

Nam la, don vi hanh chinh cép thon
(cép 5) c6 bd may chinh quyén dia phuong
véi céc tén goi nhu: Uy ban nhén dan thon,
Uty ban nhan dan xa khu (t6 chirc tu tri mang
tinh quan ching).

Séu la, don vi hanh chinh cap t0 (cép
6) c6 bo may chinh quyen dia phuong voi
cac tén goi nhu: Gy ban tleu t6 nhan dén truc

thudc thon, uy ban tiéu to cu dan truc thude
x4 khu.

Nhin chung, don vi hanh chinh cua
Trung Qudc duge phan chia thanh nhiéu cap
khac nhau nhung c6 thé thdy, cap tinh, cap
huyén va cip huong 13 ba don vi hanh chinh
co ban nhat.

3. Tiéu chuan thanh
hanh chinh

Hién Trung Qudc khong c6 vin ban
phap luat nao quy dinh xem sé dan bao
nhiéu, dién tich bao nhiéu... thi dugc thanh
lap don vi hanh chinh. Mic du véy, Diéu 1é
quan ly viéc phan chia don vi hanh chinh
cua Trung Quéc ciing di néu 1én mot sb tiéu
chuan mang tinh “dinh tinh” dé phuc vu cho
viéc thiét lap don vi hanh chinh. Cac ti€u
chuin nay cu thé 1a: viéc thanh 1ap don vi
hanh chinh phai twong xtng véi chién lugc
phat trién va trinh do phat trién kinh té, xa
hoi ciia dat nudc; cha y dén quy hoach tong
thé gitra thanh thi va nong thon cling nhu su
hai hoa gitra cac khu vuc; ton trong quy luét
phat trién cta thanh thi; ddy manh sy phat
trién dong bo gilta thanh thi va nong thon;
diéu chinh hop 1y két cu d6 thi va bd cuc
khong gian d6 thi hoa; c6 su két ndi voi quy
hoach ving kinh té trong diém va quy hoach
tong thé phat trién hé théng do thi.

lap don vi

Su phan chia va quan h¢ 1€ thude c@a
don vi (khu vuc) hanh chinh Trung Quoc
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dugc xéac dinh dua trén céac tiéu chuan nhu:
phai xem xét tong thé tinh hinh phat trién
kinh té - xa hoi, dia hinh, giao thong, thong
tin truyén thong; phu hop nang luc quan
ly; twong ximg voi yeu t6 nguon lyc va hai
hoa véi nhu cau phat trién khu vyc. Bén
canh d6, Trung Qudc ciing quy dinh rd tén
goi cua cac don vi hanh chinh khong duoc
trang lip nhau; dong thoi phai thé hién dugc
dac trung lich su, van hoda, dia 1y cua dia
phuong; khong duoc ding tén nganh nghé
hoac tén san phém dé dat tén cho don vi
hanh chinh,...Viéc xc dinh dia diém lam
viéc ctia chinh quyén dia phuong cac cip va
co quan hanh chinh nha nudc tai dia phuong
phai thuén tién cho viéc quan 1y hanh chinh,
cung cap dich vu cong, phu hop véi yéu cau
vé “strc tai” ctia tai nguyén moi truong (doi
voi cac hoat dong xa hdi - kinh té cta con
ngudi) va didu kién dia ly, dia chét. Viéc
thiét 1ap thanh phd, khu truc thudc thanh
phd, tran, khu phé phai phu hop tiéu chuan
do cap c6 tham quyén xay dung. Vi du: tiéu
chuan thiét 1ap thanh phd va khu tryc thudc
thanh phd phai do B6 Dan chinh cta Quéc
Vu vién (Chinh pht) phdi hop véi co quan,
don vi lién quan xay dung, d¢ trinh Quoc Vu
vién xem xet, phé chuan. Tiéu chuan thiét
lap tran va khu phé phai do co quan phuy
trach cong tac dan chinh thudc co quan hanh
chinh cép tinh phdi hop véi co quan, don vi
lién quan xay dyng, d¢ trinh co quan hanh
chinh cap tinh xem xét, phé chuan. Tiéu
chuén thiét 1ap thanh pho khu truc thudc
thanh phd, trén, khu pho tai Trung Quoc bao
gdm cac noi dung lién quan dén két cau quy
mé dén sd, trinh d6 phat trién kinh té x3 hoi,
“stic tai” cua tai nguyén méi trudng (ddi
voi cac hoat dong xa hdi - kinh té cta con
ngudi), tinh trang xay dung co so ha ting va
nang luc phuc vu cong co ban,.

Bén canh viéc xdy dung nhung quy
dinh tuong db6i nghlem ngit, cu thé vé tidu
chuan thiét 1ap don vi hanh chinh, Trung
Qudc con rat chu trong dén cong tac danh



gid cac tiéu chuan nay dé tir 46 co phuong
huéng diéu chinh cho phu hop. Viéc danh
gia tinh hinh thyc hién cac tiéu chuan thiét
1ap don vi hanh chinh tai Trung Quéc duoc
giao cho Bo Dan chinh thudc Quéc vu vién
va co quan dan chinh cta chinh phu nhan
dan cap tinh chu tri thyc hién; dong thoi
can ctr nhu cau thue t& phdi hop véi cac co
quan, don vi lién quan kip thoi diéu chinh,
bd sung cac tiéu chuan, bao cdo co quan co
tham quyén xem xét, phé chuan*

4. Thim quyén quyét dinh viéc phan chia
don vi hanh chinh

Thim quyén quyét dinh viéc thanh
1ap, phan chia, doi tén don vi hanh chinh
duge Qubc Vu vién (Chinh phit) quy dinh
cu thé nhu:

a. Viéc thiét lap, xo6a bo, ddi tén
tinh, khu ty tri, thanh phé tryc thudc
trung wong phai do Pai hoi Dai biéu
Nhan dan toan qubc (Qudc hoi) xem xét,
quyét dinh.

b. Qubc vu vién Trung Qubc cd quyén
phé chuéan viéc thay doi ranh gidi khu vuc
hanh chinh cuda tinh, khu tu tri, thanh phé
tryc thudc trung wong; di doi noi lam viéc
ctia co quan hanh chinh cip tinh hodc khu
tu tri; thiét 1ap, x6a bo, ddi tén chau ty tri,
huyén, khu hodc huyén ty tri, thanh phd, khu
true thudc thanh phé; thay doi quan h¢ 1€
thudc (gitta don vi cap dudi voi don vi cp
trén); di doi noi lam viée cua co quan hanh
chinh cip thanh phd; thay d6i ranh gigi khu
vuc hanh chinh cua chau tu tri, huyén tuy tri;
thay d6i 16n vé ranh gi6i khu vuc hanh chinh
cua thanh phé; thay ddi quan h¢ 1€ thudc va
ranh gidi khu vyc hanh chinh cua cac dia
ban trong yéu noi bd bién, hai dao, bién
cuong hodc khu vuc tai nguyén trong yéu,
khu vuc ¢6 tinh hinh dac thu.

c. Viéc thay d6i mot phan (bd phan)
ranh gio1 khu vuc hanh chinh cia huyén,

THUC TIEN PHAP LUAT

thanh pho khu truc thudc thanh pho tai
Trung Qudc do Quéc vu vién ty quyén cho
co quan hanh chinh tinh, khu tyu tri, thanh
phé truc thudc trung wong xem xét phé
chuén; khi phé chuén phai dong thoi bao cdo
B6 Dan chinh (truc thudc Quéc vu vién).
Viée thiét 1ap, x6a bo, doi tén va thay doi
ranh gii khu vuc hanh chinh déi véi huong,
huong dan tdc, tran cling nhu viéc di doi noi
lam viéc ctia chinh pht nhan dan cap huong,
huong dan toc, tran do co quan hanh chinh
cép tinh, khu tu tri, thanh phé truc thudc
trung wong xem xét, phé chuan.

d. Viéc x6a bo, doi tén, di doi noi lam
viéc cta cong sé hanh chinh, cong s cp
khu, vin phong khu phd do co quan hanh
chinh tryc tiép quan 1y cic co quan, don vi
nay xem xét phé duyét.

e. Nhitng noi dung lién quan dén viéc
thay d6i don vi hanh chinh cin phai bao céo
V01 co quan hanh chinh cap trén bao gém: Iy
do thay ddi, pham vi, quan h¢ 1€ thudc, tinh
hinh kinh té - chinh tri, dan s6 va dién tich,
ban d6 ranh gidi khu vuc hanh chinh dy kién
thay ddi, bao cdo va y kién cua co quan hanh
chinh (gdm cong s& hanh chinh) cip huyén
tro 1én°.

5. Hd so' va quy trinh phén chia don vi
hanh chinh

Diéu 1& quan 1y viéc phan chia don vi
hanh chinh cta Trung Qudc quy dinh 13, co
quan hanh chinh va co quan nha nuéc ¢ dia
phuong noi ¢6 nhu ciu tién hanh phén chia,
thay d6i don vi hanh chinh c6 trach nhiém
chuén bi, d¢ trinh cac hd so lién quan bao
gom: Pon dé nghi phan chia lai don vi hanh
chinh; y klen cia co quan hanh chinh dia
phuong céc cap ¢6 lién quan dén viéc phan
chia lai don vi hanh chinh, bao cdo danh
gia rui ro cua viéc phan chia lai don vi hanh
chinh, ¥ kién nhan xét ctia cac chuyén gia vé
viéc phan chia lai don vi hanh chinh, y kién

4 B Dan chinh thuéc Quéc vu vién Trung Quéc: Didu 1& quan 1y viée phan chia don vi hanh chinh.
5 Qudc vu vién Trung Qudc: Quy dinh vé quén ly viéc phan chia don vi hanh chinh.
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ctia x4 hoi va cong ching vé phuong an phan
chia lai, ban v& hién trang va sau khi thay doi
ctia khu vuc hanh chinh can phan chia lai,...
cung voi cac hd so, gidy to lién quan do BO
Dan chinh Quéc Vu vién quy dinh.

Viéc phén chia lai don vi hanh chinh
tai Trung Quoc can phai dua trén cac quy
dinh sau day dé 1am can cr dé xuét theo  ting
cap, nganh lién quan xem xét, phé chuan:

a. Truong hgp viéc phan chia lai don
vi hanh chinh khong vuot qué dia phan khu
vuc, s€ do co quan hanh chinh dia phuong
noi can phan chia lai don vi hanh chinh lam
ho so dé xuét.

b. Truong hop viéc phén chia lai don
vi hanh chinh vugt qua dia phén khu vuce tur
dudi cap tinh tro xuong, s€ do co quan hanh
chinh dia phuong cap trén (mot bac) ctia cac
khu vuc hanh chinh ¢6 lién quan lam hd so
dé xuit.

c. Truong hop viéc phan chia lai don
vi hanh chinh vugt qua dia phan khu vyc cép
tinh, s€ do co quan hanh chinh tai cac tinh c6
lién quan ciing phéi hop lam ho so dé xuat.

d. Céc truong hop phan chia lai don
vi hanh chinh lién quan dén nhu cau dic thu
nhu chinh tri, quan sy, ngoai giao... hoac
chién luoc phat trién khu vuc c6 y nghia
quan trong s€ do co quan hanh chinh dia
phuong cap trén tryc tiép 1am ho so dé xuét.

TAI LIEU THAM KHAO

Co quan hanh chinh dia phuong tu
cip huyén tré 1én, khi xem xét ho so dé
nghi phan chia lai don vi hanh chinh do
co quan hanh chinh dia phuong cap duéi
dé trinh can phai xac minh rd va tién
hanh nghién ctru ludn ching vé tinh hoan
chinh, chan that va tinh tat yéu, kha thi
cua viéc phan chia lai don vi hanh chinh;
néu cho r::ing c6 thé thyuc hién thi phai bdo
c40 voi co quan hanh chinh dia phuong cip
trén tryc tiép xem xét, phé chuin. Pon vi
phu trach dan chinh trgc thudc chinh phu
nhén dan hodc co quan hanh chinh tir cap
huyén tré 1€n la co quan chuyén mén phu
trach thaim dinh hd so dé nghi phan chia
lai don vi hanh chinh; trong qua trinh
tham dinh phai cin ct tinh hinh thyc té,
trung cau y kién cua cac don vi lién quan
¢ cac linh vuc nhu: ndi vy, ngoai vy, cai
cach phat trién, dan tdc, tai chinh, tai
nguyén dat dai,... Trudng hop viéc phan
chia lai don vi hanh chinh c6 lién quan
dén vung dia phuong do ngudi dan toc tu
tri thi can phai phéi hop hiép thuong day
du véi co quan ty tri cua dia phuong va
dai dién cuia nguoi dan toc co lién quanm

1. Luu Kinh Hai, “Cai cach phan chia khu vic hanh chinh nuéc ta theo nguyén tic kinh té”, Tap chi “Qudc tinh

qudc lyc Trung Qudc”, nam 1994.
2. Hién phap nudc Cong hoa Nhan dan Trung Hoa.

3. Qudc vu vién Trung qubc: Diéu 1é quan 1y viéc phan chia don vi hanh chinh.

4. Quéc vu vién Trung Qude: Quy dinh vé quéan 1y viéc phéan chia don vi hanh chinh.

Pinh Chinh

No6i dung da dang:
Noi dung dinh chinh:

Tap chi Nghién ctru Lap phéap xin dinh chinh tiéu d& bai viét clia tac gia Bui Thi Thuy Ha di dang trén Tap chi
Nghién ctru lap phap s6 17(369) thang 9/2018 nhur sau:

Xac dinh phap ludt ap dung ddi véi hop dong xay dung co ap dung.

Xac dinh phap ludt ap dung ddi véi hop dong xay dung c6 yéu td nudc ngoai.

Tap chi Nghién ciru Ldp phdp thanh thét xin 16 Tac gia Bii Thi Thuy Ha va quy ban doc.
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