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THU CHUC MUNG NAM MO
CUA VIEN TRUONG VIEN NGHIEN CUU LAP PHAP

Ha Noi, ngay 01 thang 01 nam 2018

Than di guri cdac dong chi can bo, phong vién, bién tap vién, chuyén vién,
cdc cong tac vién va ban doc trong, ngoai nuwoc cua Tap chi Nghién ciuru Ldp phap

Thuwea cac déng chi,

Niam 2017 d3 qua voi rat nhiéu thanh tyu trong cong cudc xay dung va bao vé TH
qudc ciia nhan din ta. Hoi nghi lan thir sdu Ban Chéap hanh Trung wong Dang Khoa XII
thanh cong v6i nhitng quyét sach hét sirc quan trong; Tuan 18 cip cao APEC lan thl'r 25
tao ra dién dan ngoai giao quan trong, nng cao vi thé ciia Viét Nam trén truong qudc té.
Hoat dong cta Qudc hoi tiép tuc véi nhiéu ndi dung quan trong; chi trong ha1 ky hop,
Quoc hoi da thao luan, xem xét, thong qua 19 du an ludt, 17 du thao nghi quyet va cho
y kién vé 14 du an luat khac. Tai cac ky hop, hoat dong tranh luan c6 tinh khoa hoc, dan
chu ngay mot nhiéu hon, hoat dong chét van da lam o duoc trach nhiém cua nguoi, co
quan nha nudce c6 tham quyén trén co s¢ phat huy tinh cong khai, khich quan, minh bach
va dan chu vi loi ich chung. .. nén chat lwong ky hop dugc nang cao. Quéc hoi ciing da
tang dang ké thoi lwong phat thanh, truyén hinh truc tiép phuc vu ctr tri, chiém hon 46%
thoi luong Quéc héi [am viée tai héi truong. Cac budi tuong thuét truc tiép da mo rong
ra hau hét cac noi dung nhu cai cach bé may hanh chinh nha nudc; thu, chi ngan sach
qudc gia; binh ddng gidi; cac hoat dong thudc linh vurc tur phap; cong tac phong, chdng
tham nhting; thao luan kinh té - x4 hoi; hoat dong chét van. ..

Vién Nghién ctru Lap phép - co quan ctia Uy ban Thudng vu Qudc hoi ciing di hoan
thanh tot cac nhiém vu ctia minh. Bén canh ting cuong cong tac nghién ciru khoa hoc,
thong tin khoa hoc phuc vu Quéc hoi va cac dai biéu Qubc hoi, Vién da doi méi cong
tac quan 1y khoa hoc theo huéng cong khai, minh bach, chdng tiéu cyc, tham nhiing va
nang cao chat lugng céc san pham khoa hoc va da hoan thanh tét cac nhiém vu khac
duogc giao.

Tap chi Nghién ctru Lap phép - co quan bao chi cia Vién Nghién ctiru Lap phéap va
cua Quéc hoi da c6 mot nam kién tri vuot qua cac kho khan, thir thach dé tiép tuc gitr
virng ton chi, muc dich cua minh, tiép tuc 12 mot dién dan quan trong nghién ctru khoa
hoc va thue tién vé Nha nuéc, Phép luat va Chinh sach; thyc hién nhi¢m vu cung cép
thong tin, phan bién vé khoa hoc lap phap, tu véan chinh sach cho Quéc hoi, Hoi déng
nhan dén va-cic co quan khac cia Nha nude. Tap chi van bén bi phat hanh truc tiép 4n
phém khoa hoc ctia minh dén cac vi lanh dao bang va Nha nudc, cac vi dai biéu Quéc
hoi, cac Bo trudng va thanh vién khac cia Chinh phu, 1anh dao Tinh ty, Hoi déng nhan
dan, ij ban nhan dan, Toa an nhan dan, Vién Kiém sat nhan dan céac cép va ban doc
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trong va ngoai nudc. Tap chi cling dd quyét tim doi mai, chuyén nghiép hoa cac khau
tur thu ky toa soan, bién tap, tri su, quang cdo, phat hanh va dang tai trén trang website,
chuin héa hinh thuec trinh bay, tiém cén céc ti€u chuin quéc té ctia mot to tap chi khoa
hoc, déng thoi dd ddi méi va minh bach moi hoat dong tai chinh cia Tap chi.

Thwa cac déng chi,

Thanh cong cta Tap chi trong ndm qua co sy chi dao quyét liét, sat sao ctia dong
chi Vién truong va 1a két qua cua viéc phat huy truyén théng doan két, gitip d3, twong
trg 14n nhau giita cic phong ban trong Tap chi, tao su dong thuan trong cong viéc. Céc
phoéng vién, bién tip vién dd nang cao hon nita tinh than hop tac nhom, 1am viéc nhom
va dam bao tinh théng nhat. M&i bai viét, bai bién tap ctia can bo, phong vién, bién tap
vién, dd hudng téi muc tiéu cao ca 1a nang cao uy tin, chat lugng, thuong hiéu 4n pham
va tao dung hinh anh tét dep ctia Tap chi, ctia Vién Nghién ctru Lap phap, cic co quan
ctia Qudc hoi, dai bieu Quéce hoi trong mdi quan hé véi cac nha khoa hoc, cong tac vién
va ban doc trong va ngoai nudc. Thanh cong cua Tap chi cling nho vao vai tro dac biét
quan trong cua cac nha khoa hoc, cong tac vién da nhi¢t tinh nghién ctru va dang bai trén
Tap chi nhu mot sy cong hién tri tué cho Qudc hoi, cac vi dai biéu Qudc hdi va cac co
quan khac cua nha nude. Sy tin cay, thuy chung cua ban doc trong va ngoai nudc da va
dang 12 nguon dong vién to 16n dé Tap chi tiép tuc phan dau, hoan thién.

Hoat dong xuét ban 6n dinh va su d6i mai vé chat lugng céc bai viét cta Tap chi
trong nam 2017 d4 khang dinh su phét trién tiép theo cuia Tap chi trong nim 2018. Bam
sat Chuong trinh xay dung luat, phap 1énh; Chuong trinh hoat dong giam sat cua Quéc
hoi, theo sat cong tac nghién ctru khoa hoc 1ap phap va cong bd kip thoi cac két qua
nghién ctru khoa hoc, Tap chi sé& tiép tuc 1a mot kénh thong tin quan trong dé Quéc hoi,
cac co quan ciia Qudc hoi, cac dai biéu Qudc hoi cap nhét kip thoi cac thong tin khoa
hoc méi nhat, cac ¥ kién tu vin xac dang nhat dé c6 cac quyét sach phu hop. D6 ciing
12 mong muén cta ldnh dao Qubc hoi, 1anh dao Vién Nghién ctru Lap phap va dong dao
ban doc trong va ngoai nudc d6i v6i Tap chi.

Nhén dip nim méi 2018, chic cac dong chi va gia dinh strc khoe, hanh phuc va
thanh dat.

Than ai!

TS. Nguyén Pinh Quyén
Vién'truwéng Vién Nghién ciru Lap phap
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MUGI SU KIEN TRONG DAI TRONG NAM 2017

CUA QUOC HOI VIET NAM

1. Poan cong tac ctia Qudc hoi do Uy
vién B9 Chinh tri, Phé Chu tich thuong truc
Tong Thi Phong dan dau lam viéc tai New
York (Hoa Ky) tir 11 dén 15 thang 2 theo 10i
moi ctia Chu tich Lién minh Nghi vién thé
gioi (IPU) Saber Chowdhury dé du phién
diéu tran thuong nién giita IPU va Lién hiép
qudc v6i chu dé&: “Mot thé giéi xanh lam:
Béo ton cic dai duong, biao vé hanh tinh,
bao dam loi ich cho con ngudi”. Phat biéu
tai phién diéu tran, Pho Chu tich Qudc hoi
Viét Nam da nhin manh, “Hoa binh, an ninh
1a diéu kién dau tién quyét dinh su phat trién
bén vimg. O Pong Nam A, dé giai quyét van
dé bién Pong, cac qudc gia dang nd luc hanh
dong co trach nhiém véi mong mudn cing
ton trong luat phap qudc té, Cong wdc Lién
hiép qubc vé Luat Bién (UNCLOS) nim
1982, Tuyén bd ctia cac bén vé cach tmg xir
trén bién Pong (DOC), hudng tdi dat dugc
Bo quy tic g xir trén bién Pong (COC)”.

Tiép d6, Poan di thim Cong hoa
Cuba. Sau khi 1am viéc véi Qubc hoi, ngay
19/2, Poan duoc Chu tich Hoi dong Nha
nude va Hoi dong Bo truong Cuba Raul
Castro Ruz di tiép than mat va khang dinh:
Nhimng kinh nghiém chinh tri, kinh té va xay
dung Pang cta Viét Nam la thyc sy quy bau
ddi véi Cuba.

Phé Chu tich Qudc hdi Viét Nam
Tong Thi Phong khang dinh quyét tim thuc
day quan hé hop tac giita cac co quan lap
phép cua hai nuéc qua cac hoat dong cu thé
dé déng gdp vao quan hé hiru nghi truyén
thong 6t dep giita hai Pang, hai Nha nudc
va hai dan tdc.

2. Doan dai biéu Qudc hoi Viét Nam
tham dy Pai hoi déng Lién minh Nghi vién
thé gi6i lan thir 136 tai Bangladerh tir ngay
1 dén 4 thang 4 v6i chii dé: “Giai quyét tinh
trang bat binh dang: Pam bao pham gia va
an sinh cho tit ca moi nguoi”. Tai phién
thao lun toan thé ngay 3/4, Truong Poan
dai biéu Viét Nam, Pho Chu tich thuong truc
Quéc hoi Tong Thi Phong di c6 bai phat
biéu quan trong, “Cai thién tinh trang bat
binh dang: Hanh dong nham dam bao nhan
pham va an sinh cho moi ngudi”, trong d6
nhan manh, “Viét Nam d3 thuc hién duogc
hau hét cac Muc tiéu Phat trién thién nién ky
ctia Lién hiép quéc (MDGs), dic biét hoan
thanh 3/8 muc ti€u trude thoi han (2015), do
1a x6a d6i, giam nghéo, phd cip gido duc
tiéu hoc va ting cudong binh didng nam nit,
nang cao vi thé phu nit. Viét Nam dang tich
cuc xdy dung ké hoach hanh dong qudc gia
thyc hién 17 muc ti€u phat trién bén viing
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toan cau va 169 muc tiéu cu thé hoa Chuong
trinh nghi sy 2030 vi sy phat trién bén viing,
trong d6 dua ra nhimg chinh sach cu thé
thuc hién Muyc ti€éu 10 danh riéng cho nhom
dan s6 nghéo nhat dugc tiép can tin dung uu
dai, tang cuong chinh sach an sinh xa hdi,
dam bao co hoi binh dang va giam bat binh
dang trong huong loi cho tit ca moi ngudi”.

3. Nhan 16i moi cua Chu tich Qudc
hoi Vuong qudc Thuy Pién Urban Ahlin,
Chu tich Quéc hoi Hungari Kovér Laszlo,
Chu tich Thuong vién Cong hoa Séc Milan
Stech, Uy vién Bo Chinh tri, Chu tich Qudc
hoi Nguyén Thi Kim Ngan dan dau Poan
dai biéu cép cao Qudc hoi Viét Nam tham
chinh thitc Thuy Pién, Hungari va Cong hoa
Séc tir ngay 6 dén 14/4.

V6i Thuy Dién, day 1 chuyén thim c6
y nghia lich st sau 24 ndm cua nguoi ding
dau co quan 1ap phap nudc ta nham thuc day
va 1am sdu sic hon quan hé hop tac von co
gan nira thé ky qua. Hai nha lanh dao Quéc
hoi hai nuéc da thao luan thang than, coi mo
va tin cdy 1an nhau vé cac van dé trong quan
hé hop téc gitra hai nudc, hai Qudc hoi, gop
phan quan trong 1am rd hon ndi ham va mo
ra trién vong cho quan hé hop tac Viét Nam
- Thuy Dién trong giai doan mai.

Tai Hungari, Chu tich Quéc hoi
Nguyén Thi Kim Ngan di hoi dam véi Chi
tich Quéc hoi Kovér Lazlo. Hai Chu tich
khang dinh, thoa thuan hop tic di ky két
chinh 14 co s& quan trong dé hai bén thuc day
va 1am sdu sac hon quan hé hiru nghi, hop
tac giita hai nudc, gop phan xay dung su tin
cdy, hiéu biét giita cac nghi si va nhan dan
hai nudce. Chi tich Nguyén Thi Kim Ngan
danh gia cao dé xuat cua Qudc hoi Hungari
trong viéc to chirc toa dam phap luét giita
Qudc hoi hai nude, 13 co hoi dé nghi si hai
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nuéc trao ddi kinh nghiém 14p phap, giam
sat ciing nhu kinh nghiém tham gia cac t6
chtrc lién Nghi vién qudc té va khu vuc.

Tham va lam viéc tai Cong hoa Séc,
Chu tich Nguyén Thi Kim Ngan di hoi dam
v6i Chu tich Thugng vién Milan Stech. Hai
Chu tich nhat tri rang, hai bén can tich cuc
phéi hop giam sét thuc hién céc thoa thuan
hop tdc ma Chinh phu hai nudc da ky va
viéc trién khai cac du 4n hop tac trong diém
giira hai nude; tiép tuc phdi hop tai cac dién
dan da phuong nhu Lién minh Nghi vién thé
giéi (IPU), Dién dan ddi tac Nghi vién A -
Au (ASEP)... ting cudng trao ddi va tng ho
13n nhau trong cc van dé hai bén quan tim
va nhimg van d& thuéc mdi quan tim chung
ctia khu vuc va thé gi6i.

4. Ngay 11/5, Hoi nghi chuyén dé
Lién minh Nghi vién thé giéi (IPU) khu vuc
chau A - Thai binh duong vé “Ung phé véi
bién d6i khi hau - Hanh dong cua cac nha
1ap phap nham thuc hién cac Muc tiéu phat
trién bén ving” do IPU phdi hop véi Qudc
hoi Viét Nam t6 chuc tai thanh phé Ho Chi
Minh. Tai phién khai mac, Cha tich Quéc
hoi Viét Nam Nguyén Thi Kim Ngan da co
bai phat biéu quan trong voi twa d&, “Hanh
dong trach nhi€ém, gitr gin hanh tinh xanh
cho thé hé tuong lai”. Chu tich nhan manh,
“Trai dat 1a ngdi nha chung cta ching ta,
nén ching ta phai ting cuong sy doan két va
cung phdi hop hanh dong mot cach cé trach
nhiém d¢ giit gin hanh tinh xanh cho thé h¢
tuong lai. P6 chinh 1a myc tiéu phat trién
bén virng ma cac qubc gia di thdng nhat
thong qua tai phién hop Dai hoi dé)ng Lién
hiép qudc véao thang 9/2015”.

5. Poan dai biéu Qudc hoi cip cao
ctia Chinh quyén nhan dan nudc Cong hoa
Cuba do Uy vién Bo Chinh tri Pang Cong



san Cuba, Chu tich Quéc hoi Esteban Lazo
Hernandez dian dau tham chinh thac Viét
Nam tir ngay 11 dén 18/6. Chu tich Qudc
hoi Nguyén Thi Kim Ngan khang dinh,
“Chuyén tham khong nhitng mang dén cho
Quéc hoi, nhan dan Viét Nam tinh cam doan
két, hiru nghi, nong 4m, ma con 1a bude phat
trién moéi trong quan hé gitta hai Qudc hoi
va quan hé hitu nghi truyén thong, hop tac
toan dién Viét Nam - Cuba”. Chu tich Quéc
hoi Cuba di c6 bai phat biéu tai phién hop
toan thé ky hop thir 3 Qudc hoi khoa XIV.
Chu tich Qudc hdi Cuba nhin manh, “Viét
Nam gitip d& Cuba khong phai vi c6 du diéu
kién, day 13 sy nhat quan vé gia tri ctia tinh
than doan két ma hai nudc cung chia sé”.
Poan ciing di dy phién hoat dong chat van
ctia Qudc hoi Viét Nam sang 13/6.

6. Tai HoOi thao ky ni¢ém 55 nam ngay
thiét 1ap quan hé ngoai giao va 40 nim ngay
ky Hiép udc hitu nghi va hop tac Viét Nam
— Lao, hai nir Chu tich Qudc hdi hai nudc
da dong chu tri hoi thao v6i chu dé “Kinh
nghiém thuc hién chtrc ning quyét dinh va
giam sat vé linh vuc dat dai cua Hoi dong
nhan dan”. Phat biéu khai mac, Chu tich
Qudc hoi Viét Nam Nguyén Thi Kim Ngan
chi 5, “Hoi thao khong nhitng thé hién vai
tro, trach nhiém cua Quéc hoi hai nuée ddi
v6i nhimg vin dé hé trong cia dit nudc
ma con 1a biéu hién sinh dong cia quan hé
hop tac ngay cang thiét thuc, hiéu qua giita
Quéc hoi va Chinh phu hai nudc Viét Nam
va Lao”. Ciing trong phién khai mac, Chu
tich Qudc hoi Lao Pany Yathotou khing
dinh, “Cudc hgi thao ctua chung ta lan nay
¢6 ndi dung phong ph, trén tinh than doan
két dic biét, trén tinh than anh em, gop phén
quan trong vao viéc thit chat mbi quan hé
hitu nghi va hop tac gilra hai BDang, hai Nha
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nudc va nhan dan hai nudc ngay cang dom
hoa két trai”.

Tiép @6 1a cudc hoi thao véi chu dé
“Vai tro cta nit dai biéu trong hoat dong
Qudc hoi” dién ra trong ngay 7/8. Pay la
hoat dong rat thiét thuc nham tao dién dan
cho viéc trao dbi, chia sé kinh nghiém hoat
dong nghi trudng cua cac nir dai biéu Quéc
hoi hai nuéc.

7. Ngay 14/9, Uy vién Bo Chinh trj,
Phé Chu tich thuong truc Qudc hoi Tong Thi
Phong dan dau Poan dai biéu Quéc hoi Viét
Nam di dén Tha d6 Manila (Philippines)
tham dy Dai hoi dong Lién minh Nghij vién
cac nude Dong Nam A 1an thir 38 (AIPA-
38). Phat biéu tai phién khai mac véi twa dé
“AIPA va ASEAN cung viing budc, huong
t6i mot cong dong lién két chit ché, ngay
cang phat trién”, Truong doan Viét Nam
tuyén bd: Chiing t6i danh gia cao chu dé cua
Dai hoi dong AIPA- 38 “AIPA va ASEAN:
Déi tac vi sy thay doi bao trum”. Chu dé
nay nham dinh huéng tuong lai cho sy hop
tac giita hai t6 chtrc quan trong ctia khu vuc
vi myc tiéu dem lai su thay ddi toan dién
cho khu vye Pong Nam A ciing nhu cho cac
qudc gia thanh vién.

8. Uy vién Bo Chinh tri, Chu tich Quéc
hoi Nguyén Thi Kim Ngan dan dau Poan
dai biéu cip cao Qudc hoi Viét Nam tham
du Pai hoi dong Lién minh Nghj vién thé
gi6i lan thir 137 (IPU-137) duoc t6 chirc tai
Saint Petersburg (Lién bang Nga) tir 14 dén
15 thang 10 theo 161 moi cua Chu tich IPU
Saber Chowdhury, Chu tich Hoi dong Lién
bang Nga Valentina Ivanovna Matviyenko
va Chu tich Puma Quéc gia Lién bang Nga
Vyacheslav Volodin véi chu dé “Thic day
su da dang van hoa va hoa binh thong qua
ddi thoai gifra cac ton giao va sdc toc”. Tai
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dién dan cta Dai hoi dong, Chu tich Qudc
hoi Viét Nam dd khing dinh, “Diéu c6 y
nghia to 16n 1a cha dé nay lai duoc thao luan
ngay tai mot dat nudc co6 nén van hoa 1on,
lau doi, mot dat nuée ma tinh than doan két
dan toc, khat vong hoa binh, chéng bat cong
da duoc thap sang va dé cao boi cudc Cach
mang thang 10 mot tram ndm trudc day”.

Tiép d6, tir 16 dén 18/10, Poan da
tham chinh thirc nudc Cong hoa Kazakhztan
theo 101 moi cia Chu tich Thugng vién
Kassym Zhomert Tokayev va Chu tich Ha
vién Nurlan Nigmatulin.

9. Céac phién hop toan thé cua Qudc
hoi rat soi dong: Phat huy dan chu, tranh
ludn bay to y kién ddng tinh hay chua dong
tinh vira 1a sang kién t6 chtrc phién hop, vira
1a phat huy tri tué dé tiép can dén sy hop
ly, dung dan nhat ciia mdi van dé. Chi riéng
ky hop thur 4, trong 2,5 ngay thao luan vé
kinh t€ - xa hoi da c6 t6i 27 luot dai bicu
tranh luan, va trong 3 ngay hoat dong chat
van con s6 d6 1a 31 luot ¥ kién. Tang dan
thoi lugng phat thanh, truyén hinh tryc tiép
phuc vu sy theo doi ndm bt thong tin kip
thoi cua ctr tri, néu trude diy mdi ky hop
chi tuong thuét truc tiép trén dudi 10 budi (5
ngay) thi &én ky hop cudi nim 2017 da ting
gdp d6i, chiém hon 46% thoi lugng Qudc
hoi 1am viée tai hoi truong. Néu trude day,
viéc tuong thuat tryc tiép chi thyc hién ddi
v6i cac phién khai mac, thao luan kinh té -
x3 hoi, hoat dong chat van va phién bé mac,
thi nay dd mo rong ra hau hét cac van dé
khac nhu cai cach bd may hanh chinh nha
nudc, thu chi ngan sach qudc gia, binh dang
gi61; cac hoat dong thude linh vyc tu phap...

10. Uy vién Bo Chinh tri, Chu tich
Qudc hoi Nguyén Thi Kim Ngan dan dau
Poan dai biéu cip cao Qudc hoi Viét Nam
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tham chinh thirc Singapore va Australia tur
26/11 dén 2/12 theo 16i moi cua Qudc hoi
Singapore, Qudc hoi va Chinh phu Australia.
Tai Singapore, hoi dam véi Chu tich
Quéc hoi Tan Chuan Gin, Chu tich Quéc
hoi Viét Nam khang dinh, “Qudc hoi Viét
Nam sin sang cuing voi Qudc hoi Singapore
tiép tuc phat trién hon nira mbi quan hé hiru
nghi va hop tac giita hai Qudc hoi vi loi ich
chung cua nhan dan hai nuéc”. Chu tich
Qudc hoi Singapore Tan Chuan Gin khing
dinh, “Quan hé Viét Nam - Singapore phat
trién tot dep khong chi vé chinh tri, trao ddi
doan cac cip ma con thong qua hop tac gido
duc, dao tao, trao d6i hoc sinh, sinh vién,
hop tac du lich va dic biét 1a kinh té, thuong
mai, dau tu”.
Tai Australia, Chu tich Qudc hoi Viét
Nam Nguyén Thi Kim Ngan d3 hoi dam véi
Chu tich Ha vién Tony Smith va Chu tich
Thuong vién Scott Ryan. Hai bén nhat tri
danh gia, trén da phat trién nhanh chéng
quan hé hai nuéc, hop tac giita Qudc hoi
hai nuéc ciing dang phét trién hét stc tot
dep. Ca hai bén déu trién khai c6 hiéu qua
Thoéa thuan hop tac gitta Qudc hoi Viét Nam
va Nghi vién Australia (ky nam 2013); cac
chuyén tham Viét Nam cua Chu tich Ha vién
Australia cac nam 2013 va 2014 da tao dong
luc méi cho quan hé hop tac giira hai Quéc
hoi. Hai bén théng nhét ting cuong hon nita
quan hé Qudc hoi giita hai nude; Chu tich
Ha vién va Chu tich Thuong vién Australia
déu khang dinh Nghi vién Australia tiép tuc
thiic ddy hop tac c6 hiéu qua hon nita voi
Qudc hoi Viét Namm
NCLP
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bé gop phan nang cao hiéu qua ki€m soat quyéen lyc nha nudc,
xéc dinh 3 trach nhiém cua cac can bg lanh dao nha nudc,
Hién phap va mot sO van ban phép ludt khic da quy dinh viéc
bo phiéu tin nhi¢m doi voi nguoi gitr chire vu do Quoc h(f)i‘béu
hodc phé chuan. Tuy nhién, cac quy dinh cua phép luat vé bo
phiéu tin nhiém ddi v6i nguoi giir chire vu do Qudc hoi bau
hodc phé chuan con co nhung han ché nhit dinh lam anh hudng
dén hiéu qua kiém soat quyén lyc nha nudc. Trong bai viét, tac
gia phan tich nhimg han ché va de xuét mot s kién nghi hoan
thién cac quy dinh cua phép luét vé bo phiéu tin nhiém dbi voi
nguoi gilt chirc vu do Qudc hoi bau hodc phé chuén.

Abstract:

The confidence votes of the position holders elected or
approved by the National Assembly are stipulated in the
Constitution and other legal documents with an aim to
improve the effectiveness of state power control, clearly
define the responsibilities of high position government
leaders. However, the legal provisions on confidence
votes of the position holders elected or approved by
the National Assembly appear several limitations that
affect the effectiveness of control of state power. In the
article, the author analyzes the limitations and proposes
recommendations to improve the legal provisions on
confidence votes of the position holders elected or approved
by the National Assembly.

1. Nhirng han ché ciia ciac quy dinh caa
phép luit vé bé phiéu tin nhiém déi voi
nguoi giir chirc vu do Qudc hdi bau hoic
phé chuén

Thir nhat, nhitng quy dinh vé viéc bo
phiéu tin nhiém ddi voi nguoi giir chire vu

do Quéc hoi bau hodc phé chuan con nam
rai ric & nhiéu vin ban phéap luat khac nhau.

Hién nay, trong nhleu van ban phap
luat khac nhau nhu Hién phap nim 2013,
Luit T6 chirc Qudc hoi nam 2014, Lut
Hoat dong giam sat cua Quéc hoi va Hoi
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d6ng nhan dan (HDND) nam 2015, Quy che
hoat dong cua Hoi ddng Dan t0c va cac Uy
ban cua Quoc hoi, Ngh1 quyet so 85/2014/
QHI13 cua Quoc h01 v€ vigc lay phleu tin
nhiém, bd phleu tin nhiém ddi vOi nguoi gite
chtrc vu do Quoc hoi, HDND bau hoic phé
chuan . déu co chira dung nhung quy dinh
vé viée bo phleu tin nhi¢m dbi voi nguoi gilr
chirc vu do Qudc hoi bau hodc phé chuan.
C6 mét s6 quy dinh trong cac van ban phap
lut nay trung 13p v6i nhau, chdng chéo va
mau thuan lan nhau, dlen hinh la viéc quy
dinh vé quy trinh bo phleu tin nhiém dbi voi
ngudi gitr chire vu do Qudc hoi bau hoic phé
chuan Theo quy dinh tai Dleu 13 Ngh1 quyet
5O 85/2014/QH13 cua Quoc hoi ve vige lay
ph1eu tin nhiém, b6 phicu tin nhi¢ém do6i voi
nguoi gitt chirc vu do Quéc hoi, HDND bau
hoac phe chuin, quy trinh bo phleu tin nhiém
dbi véi nguoi gitt chirc vu do Quéc hdi bau
hodc phé chuan bao gém 9 budc, trong khi
do, theo quy dinh tai khoéan 2 Piéu 19 Luat
Hoat dong giam sat cua Quoc héi va HDND
nam 2015, quy trinh bo phleu tin nhiém d6i
vGOi nguoi gitt chirc vu do Quéc hoi bau hoic
phé chuén chi bao gdm 6 budc.

Thir hai, cac quy dinh cua phéap luét
vé cac truong hop Uy ban thuong vu Quoc
hoi (UBTVQH) trinh Quoc hoi bd phleu tin
nhiém con qua chat, thiéu nhitng huéng dan
chi tiét dé thyc hién.

Mac du viéc bo phleu tin nhiém d6i
vOi nguoi gilt chirc vu do Qudc hoi bau hodc
phé chuan da duoc Hién phap nim 1992
(stra doi, bd sung vao nam 2001) va Hién
phap ndm 2013 cung nhitng van ban phap
luat khac quy dinh, nhung trén thuc t€ 16
nam qua, Quéc hoi chua lan nao tién hanh
b6 phiéu tin nhiém dbi véi ngudi gitr chirc
vu do Quoc héi bau hoic phé chuan Vé
van dé nay, TS. Vi bire Khién cho rang, bo
phiéu tin nhi¢m van chwa mot lan dugc thuc
hién trén thuc té “boi nhitng quy dinh ngat
ngheo nhu:ng lai thiéu nhitng huéng dan chi
tiet dé co thé ap dung”'.

Su “ngat ngheo nhu’ng lai thiéu nhiing
huéng dan chi tiét dé co thé ap dung” dugc
thé hién trong cac quy dinh cua phap luét Ve
thu tuc UBTVQH trinh Qudc hoi bo phiéu
tin nhiém trong cac truong hop sau day:

- Vé truong hop “UBTVQH tw minh
dé nghi”

Diém a khoan 1 Bleu 12 Nghi quyet
s6 85 cua Quoc hoi vé vige lay phleu tin
nhi¢m, bo phleu tin nhiém ddi voi nguoi gilr
chure vu do Quéc hoi, HDND bau hoic phé
chuan quy dinh: “UBTVQH tu minh quyét
dinh viéc trinh Quoc hoi bo phleu tin nhi¢m
doi voéi ngudi gilr chirc vu do Quoc hoi bau
hodc phé chuan khi xét thay can thiét”.

Quy dinh nay chua cu the, rd rang,
chwa néu r& nhu thé nao la can thiét. Chinh
viée quy dinh chua cuy thé, 15 rang nay lam
cho viéc UBTVQH tu minh quyét dinh vigc
trinh Quoc hoi bo phiéu tin nhiém d6i voi
nguoi gitt chire vu do Qudc hoi bau hodc
phé chuan khé c6 thé thyc hién trén thuc té.

- Truong hop “cé kién nghi cua Hoi
dong Dan téc hodc Uy ban ciia Quéc héi”

Blem akhoan 1 Bleu 12 Nghi quyét sd
85 cua Quoc hoi vé vigc lay phleu tin nhiém,
b6 phiéu tin nhi¢ém ddi vOi nguoi gilr chu:c
vu do Quéc hdi, HDND bau hodc phé chuén
quy dinh: “Khl c6 kién nghi bang van ban
cua it nhat hai muoi phan trim (20%) tong
s6 thanh vién Hoi dong Dan tc, thanh vién
Uy ban cuta Quoc hoi vé viée xem xét bo
phiéu tin nhi¢ém d6i voi ngudi gitt chirc vu
do Quéc hoi bau hodc phé chuan thi Thu’orng
truc HO1 dong, Thuong truc Uy ban ¢6 trach
nhiém bdo cao Hoi dong, Uy ban quyet
dinh. Trong tru?orng hop co it nhat hai phan
ba (2/3) tong s6 thanh vién Hoi dong, thanh
vién Uy ban bo phiéu tan thanh kién nghi d6
thi HG1 dong, Uy ban kién nghi UBTVQH
trinh Quéc hoi bo phiéu tin nhiém”.

Nhu'ng quy dinh nay rét phirc tap véi
nhitng yéu cau qué cao. Hon nira, phap luat
khong quy dinh huéng dan chi tiét thu tuc

1 Béo Cam, “Thao khoa, rong cira” dé thyc thi bé phiéu tin nhiém, http://thanhnien.vn/thoi-su/thao-khoa-rong-cua-de-
thuc-thi-bo-phieu-tin-nhiem-487237.html, truy cap ngay 23/7/2017.
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thu thdp y kién cta 20% tong sO thanh vién
Hoéi dong Dan tdc va cac Uy ban ciia Quoc
hoi dé co thé klen nghi bang van ban veé vigc
xem xét bd phleu tin nhiém dbi voi ngudi gitr
chirc vu do Qudc hdi bau hodc phé chuan.

- Tm’mfzg hop co kzen nghi ciia it nhat
20% tong s6 dai biéu Quoc hoi (DBQH)

Dlem c khoan 1 Dleu 12 Nghi quyét sd
85 cua Quoc hoi vé vigc lay phleu tin nhiém,
b6 phiéu tin nhi¢m doi v6i ngudi gilt chirc
vu do Qudc hoi, HDND bau hoic phé chuan
quy dinh: “DBQH kién ngh1 Quoc héi bo
phiéu tin nhiém d6i véi ngudi gitr chue vu
do Quédc hoi bau hoidc phé chuan bang cach
gui van ban dén UBTVQH. Khi nhan dugc
kién nghi cta it nhat 20% tong so bDBQH do1
vO1 mot ngudi gitt chirc vy do Qudc hoi bau
hoac phé chuan thi UBTVQH trinh Qudc
hoi bo phiéu tin nhiém”.

Viée phap ludt quy dinh can co it nhat
20% tong s6 DPBQH kién nghi Quoc hoi bo
phiéu tin nhiém la qua chat, rat kho thuc
hién dugc trén thyc t€. Hon nita, phap luat
cung khong quy dinh chi tiét tha tuc thu thap
y kién cta 20% tong s6 PBQH dé kién nghi
Qudc hoi bo phiéu tin nhiém.

Thit ba, h¢ qua dbi voi nguoi khong
duoc Quoc hoi tin nhiém khong duoc quy
dinh cu thé, 13 rang.

Dleu 15 Nghi quyét sb 85 cua Quoc
hoi vé vige lay phleu tin nhiém, bo phiéu tin
nhiém doi vOi nguoi gitr chae vy do Quéc
hoi, HDND bau hodc phé chuén quy dinh:
“Ngu(n dugc bo phiéu tin nhiém c6 qué nira
tong so DBQH HDND dénh gia “khong tin
nhiém” thi c6 thé xin tir chirc; tmorng hop
khong trr chire thi co quan hodc nguoi co
thdm quyen gidi thiéu ngudi do dé Qudc hoi,
HDND bau hodc phé chuan cé trach nhiém
trinh Quoc hdi, HDND xem xét, quyet dinh
viéc mién nhiém hodc phe chuin dé nghi
mién nhiém d6i v6i ngudi d6”.

Nhu:ng quy dinh néu trén khong rd
rang va rat kho 4 ap dung trong thyec tién, boi:

- Thyc té cho thay, cé nhleu can bd
linh dao c6 nhiéu sai pham dén muc phai
bi bai nhiém, cach chitc nhung da khong tur

NHA NUGC VA PHAP LUAT

chtic va quyét tam gitr “ghé” dén cung.
- Phép luat chua cé quy dinh thu tuc

giai quy€t vigc xin tr chirc ctia nhitng nguoi
khong duge Quéce hoi tin nh1ern

- Chua ¢ quy dinh vé bién phap xtr ly
dbi véi nguoi khong xin tir chuc, chua néu
0 trong truong hop nao thi bi mién nhiém,
trong trudong, h0'p nao thi bi bai nhiém hodc
cach chirc d6i véi ngum khong dugc da sb
cac PBQH tin nhiém ma khong xin tir chrc.

Thir tur, “b6 phiéu tin nhiém” hay “b6
phiéu bat tin nhiém”?

Néu “nhirng nguoi gitr cac chire vu do
Quoc hoi bau hodc phé chuan tu minh dé
xuat Quoc hoi bo phiéu nham danh gia su tin
nhi¢m cua Quoc hoi danh cho nhirng ngudi
do cao hay thap, dé tir d6 c6 thé diéu chinh
hoat dong cua minh thi dugc goi 1a “bo
phiéu tin nhiém”. Trong thu tuc “bd phiéu
tin nhi€ém”, thi “nhling nguoi gitt cac chire
vu do Quoc hoi bau hodc phé chuan” dong
vai tro chu dong dé xuat Qudc hoi bo phiéu.

Néu Qudc hoi chu dong tién hanh bo
phleu ‘nhiing nguoi git cac chuc vu do
Quéc hoi bau hoic phe chuan” nham bay t6
su khong hai long véi hoat dong lanh dao,
diéu hanh cia cua nhitng nguoi nay, thi
duogc goi la “bo phleu bét tin nhiém”. Trong
thu tuc “bo phleu bat tin nhiém?”, thi “nhiing
ngudi gitr cac chirc vu do Qudc h01 bau hoic
phé chuan” dong vai tro bi dong.

Thuc tién & nudc ta tir trudc dén nay
cho thay, khong co truong hop ‘“nhiing
ngudi gitr cac chirc vu do Quoc hoi bau hodc
phé chuan” chi dong de xuat Quoc hoi bo
phiéu, ma ho chi c6 thé bi bo phleu ¢ dang
bi dong. Hinh thirc bo phleu nay dugc phap
luat hién hanh goi 1a “bo phiéu tin nhiém” 1a
chua chinh xéc.

2. Mot ) klen nghi hoan thién phap luat
vé bo phleu tin nhi¢ém ddi véi nguoi giir
chitc vu do Qudc hdi biu hoic phé chuin

Thit nhat, hé thong héa quy dinh bo
phiéu tin nhiém.

Can hé théng hoa nhirng quy dinh vé
viéc bo phleu tin nhiém d6i v6i nguoi gitr
chtic vu do Qubc hoi bau hodc phé chuan
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vao mot van ban luat voi tén g01 la Ludt Bo
phiéu tin nhi¢m doi voi nguoi giit chire vu
do Quéc héi, HDND bau hodc phé chudn.
Trong van ban luét nay s€ quy dinh cu thé
khai niém, thAm quyén, tha tuc, hdu qua phap
ly va cac trlrorng hop bo phleu tin nhi¢m doi
Vo1 nguoi gitt chire vy do Quéc hoi, HDND
bau hodc phé chuan.

Thir  hai, don gian hoa thu tuc
UBTVQH trinh Quoc ho1bo phleu tin nhi¢m
d6i voi nguoi gitt chirc vu do Qudc hoi bau
hozc phé chuan.

Pé don gian hoéa thu tuc UBTVQH
trinh Quoc hoi bo phiéu tin nhiém dbi véi
nguoi gitr chire vu do Quéc hoi bau hoic
phe chuan can xem x€t sua d01 quy dinh

Quoc hoi bo phiéu tin nhiém d01 vOi nguoi
gitt chirc vu do Qudc hoi bau hodc phe
chuan khi ¢6 kién nghi ctia it nhat 20% tong
s6 BBQH”. Trong truong hop UBTVQH
xét thay viéc klen nghi cua cac DBQH dbi
véi viée bd phleu tin nhiém la can thiét, nén
giam bot ty 1€ s6 PBQH can co de kién ngh1
Quoc hoi bo phleu tin nhiém d6i véi nguoi
gitt chirc vu do Quoc hoi bau hodc phé chuan
xudng dudi 20% tong s6 DBQH. Bén canh
d6 phap luat can c6 quy dinh cu thé trinh tu,
thu tuc thu thap y klen cia cac DPBQH dé
co the kién nghl b6 phiéu tin nhiém. Béi vi,

neu khong c¢6 nhirng quy dinh cu thé hoa
vé trinh tu, thu tuc thu thép y kién cua cac
DBQH thi chac chin cac quy dinh bo phiéu
tin nhiém chi ton tai trén van ban™.

Can don gian hoa thu tuc Hoi dong
Dan tdc va céc Uy ban ctia Qudc hoi thye
hién quyen kién nghi viéc bo phleu tin
nhi¢m doi v6i chire danh do Québc hoi bau va
phe chuan. Theo d6, chi can hon 50% tong
s0 thanh vién Hoi dong Dan toc va céc Uy
ban cua Qudc hoi biéu quyet tan thanh, Hoi
dong Dén toc va cac Uy ban ctia Quoc hoi
thyc hién quyen kién nghi viéc bo phiéu tin
nhiém dbi voi chirc danh do Qudc hoi bau
va phé chuan.

Can quy dinh cu thé trong nhiing
truong hop UBTVQH c¢6 thé ty minh trinh
Qudc hoi bo phiéu tin nhiém dbi voi ngudi
gitt chuc vu do Quoc hoi bau hoac phé
chuan.

Thit ba, quy dinh cy thé, rd rang hé
qua dbi voi nguoi khong duge Qudc hoi tin
nhi¢m.

Phap luat can quy dinh cu thé, 1o rang
bién phap xu 1y, thu tuc xtr 1y d6i voi nguoi
khéng dugce Qudc hoi tin nhiém; quy dinh rd
trong truong hop nao thi nguoi khong duge
Qudc hoi tin nhiém bi mién nhiém, trong
truong hop nao thi ngudi khong duoc Quéc
hoi tin nhiém bi bai nhiém hodac cach chirc.

Cén stra doi quy dinh “nguoi dugc bo
phiéu tin nhiém c6 qua nira téng sb bBQH,
danh gia “khéng tin nhiém” thi ¢é thé xin tir
chire thanh “ngudi duge bo phiéu tin nhiém
¢ qua ntra tong s6 PBQH, danh gia “khong
tin nhi€ém” thi bi dinh chi chirc vu”. Sau khi
ngudi khong duoc Qudc hdi tin nhiém bi
dinh chi chtc vy, thi cidc co quan nha nudc
¢4 thAm quyén thuc hién thu tuc mién nhiém,
bai nhiém hogc cach chirc dbi véi ngudi nay.

Thir tu, sit dung thuat ngit “bo phiéu
bat tin nhiém” thay cho “bé phiéu tin nhiém”

Theo quy dinh cua cac van ban phap
luat hién hanh, Qudc hoi chi bo phiéu tin
nhiém khi c¢6 sy khong dong tinh cua cac
PBQH hoic cia UBTVQH, Hoi dong Dan
toc va cac Uy ban cua Qudc hoi ddi voi
cach lanh dao, diéu hanh cta “nhitng ngudi
gilr cac chirc vu do Quoc hoi bau hoac phé
chuan”. Do d6 viéc bo phiéu nay can duoc
goi 1a bo phiéu bét tin nhiém. Hién nay &
hau hét cac nudc trén thé gisi khi c6 quy
dinh van dé twong tu hodc c6 tinh chat twong
tu nhu van dé “bo phiéu tin nhiém” & nudc
ta, ho déu st dung thuat ngt “bd phiéu bat
tin nhiém™* W

2 Vil Van Nhiém, B6 phiu tin nhiém — Ban vé thii tuc kha thi, Tap chi Nghién ctru Lap phap, s6 5/2004.
3 Vi Van Nhiém, Bo phiéu tin nhiém — Ban vé thu tuc kha thi, Tap chi Nghién ctru Lap phap, so 5/2004.
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Tém tit:

Quyén dwoc hudng an sinh x3 hoi 1a mét trong nhitng quyén
kinh té, xa hoi co ban cua con nguoi va dﬁ dugc ghi nhéan trong
Tuyén ngon toan thé giéi vé Nhan quyen nam 1948 Va mot s6
van kién qudc t& quan trong khac. O Viét Nam, quyen dugc
huodng an sinh xa hoi di dugc ghi nhén trong Hién phap nim
2013, song viéc dam bao quyén nay trén thyc té hién dang gap
mot s6 kho khin. Cac tac gia bai viét cho rang, dé bao dam
quyén nay, Nha nudc can huy dong cic ngudn tai chinh ngoai
ngan sach cho cac chuong trinh an sinh xa hgi. Thém vao do,
can tuyén truyén nang cao nhén thirc cho cac chu thé lién quan
va mé rong quy dinh vé chii thé cua quyén nay phu hop véi
huéng dan ciia cac co quan nhan quyén Lién hiép qudc.

Abstract:

The right to the social security of person is one of the basic
human economic and social rights. It was proclaimed in
the Universal Declaration of Human Rights in 1948 and
in several of core international instruments. In Viet Nam,
the right to the social security has been recognized in the
Constitution of 2013 but it faces with several difficulties
in practice of its enforcement. The authors believe that, in
order to improve this right, in addition to state budget, it
is necessary to mobilize other financing resources for the
social security programs. Furthermore, it is also to raise the
awareness of other stakeholders, and expanding the right’s
holders in line with the guidelines of UN human rights
agencies are also needed to improve the right to the social
security in Vietnam.
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1. Dan nhip

Quyén dugc huéng an sinh xi hoi -
ASXH (the right to social security) 1a mot
trong nhimg quyén con ngudi co ban, dugc
xép vao nhém quyén kinh té, xa hoi, vin
hoa. Quyén niy dugc ghi nhan trong Diéu
22 (d6ng thoi duge nhic dén trong Diéu 25)
ctia Tuyén ngén toan thé giéi vé Nhan quyén
(UDHR) ndm 1948. “V¢i tu céch 1a thanh
vién cua x3 hoi, moi ngudi déu c6 quyén
dugc huéng ASXH cling nhu duge thuc
hién cac quyén vé kinh té, x4 hoi va vin hoa
khong thé thiéu dbi véi nhan pham va tu do
phat trién nhan cach cta minh, théng qua nd
luc qudc gia, hop tac qudc té va phit hop voi
hé thdng t6 chirc va ngudn luc ciia mdi qudc
gia” (Diéu 22 UDHR)

Véi tu cach 1a mot trong nhitng quyén
con ngudi co ban, quyén ASXH sau d6 di
dugc tai khang dinh va cu thé hoa trong
nhitng van kién qudc té quan trong khac vé
nhan quyén, tiéu biéu nhu: Cong udc qudc
té vé cac Quyén kinh té, xa hoi, van hoa
(ICESCR) nim 1966 ghi nhan: “Cac qudc
gia thanh vién Cong udc nay thira nhan
quyén cta moi ngudi duge huong ASXH, ké
ca bao hiém xa hoi” (Piéu 9); Cong wdc cua
Lién hiép qudc vé Quyén tré em (CRC) quy
dinh: “1. Cac qudc gia thanh vién thira nhan
moi tré em déu co quyén huong ASXH, ké
ca bao hiém x4 hoi, va phai thi hanh nhiing
bién phap can thiét dé thuyc hién day du
quyén nay phit hop v6i phap luat nuéc minh.
2. Khi thich hop, cac quyén loi ndy can duoc
cung cap trén co sé co tinh dén cac ngudn
luc, hoan canh cua tré em va cua nhiing
nguoi chiu trach nhi€ém nudi dudng tré em,
cling nhu yéu té khac ¢6 lién quan dén viéc
xin dugc huéng nhimg quyén loi d6 do tré
em hay ngudi dai dién cho tré em thuc hién”
(Diéu 26); Cong wdc vé Quyén ciia ngudi
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khuyét tat (CRPD) néu: “2. Qudc gia thanh
vién cong nhan quyén ctia nguoi khuyét tat
duoc hudng phuc lgi xa hdi va duge hudng
quyén d6 ma khéng c6 sy phan biét dbi xur
trén co so sy khuyét tat, va tién hanh cac
budc thich hop dé bao vé va thuc day viée
bién quyén nay thanh hién thuc, trong dé co
céc bién phap: a. Bao dam cho ngudi khuyét
tat tiép can binh ding d6i vai dich vu nudc
sach, bao dam cho ho tiép can cac dich vu,
thiét bi va su hd tro khac phuc vu nhitng nhu
cau xuét phat tir tinh trang khuyét tat; b. Bao
dam quyén cta nguoi khuyét tat, dic biét 1a
phu nit va bé gai khuyét tat, nguoi gia khuyét
tat dugc hudng cac chuong trinh phuc loi xa
héi va chuong trinh xo4 doi giam nghéo; c.
Bao dam cho nguoi khuyét tat va gia dinh ho
song trong tinh trang nghéo kho duoc tiép
can su gitp dd tir quy hd tro ngudi khuyét
tat, trong do cé thé béng cach dao tao, tu van
hodc hd trg tai chinh va dong vién tam thoi
mot cach thich hop; d. Bao dam cho nguoi
khuyét tat tiép can cic chuong trinh nha &
cong cong; e. Bao dam cho nguoi khuyét tat
tiép can cac chuong trinh va phuc lgi huu
tri” (Piéu 28 khoan 2).

Xét & goc do tong quat, quyén duoc
huoéng ASXH c6 ndi ham rdng, trong do
ngoai nhitng van dé dugc dong thudn, c6 mot
s6 khia canh gdy tranh ludn gitta cac quéc
gia va cac hoc gia trong qua trinh phap dién
hoa quyen nay vao luat nhan quyén quéc té,
ma c6 thé tom tit trong muc dudi day.

2. Pic diém, ban chit va qua trinh phap
dién hoa quyén dwoe hwéng an sinh xi
hoi trong luit nhan quyén qudc té

Phén tich lich str phat trién cia quyén
con nguoi, Karel Vasak da dua ra y tudng
vé “cac thé hé quyén con nguoi”, trong do,
thé hé thir nhat 14 cac quyén déan sy, chinh
tri, thé hé tht hai 1a cac quyén kinh té, vin



hoa, x3 hoi va thé hé thir ba 1a cic quyén
tap thé'. Cac quyén kinh té, xa hoi, trong d6
c¢6 quyén dugc huong ASXH, thudc thé hé
nhan quyén th hai, bat dau dugc dé xudng
va van dong tir nhitng nam cudi thé ky 19
nham hudng ti viéc dam bao binh ding vé
diéu kién va trong dbi xir d6i véi con ngudi.

Di sau hon vé ngudn gbc, cac quyén
kinh té, vin hod, x4 hoi ra doi va phat trién
do nhitng bién d6i 16n trong lich st phuong
Tay, do 1a sy hinh thanh quéc gia - dan tdc
dan chuyén sang cac nén dan chi rong rii
sau Cach mang Phép, va chi nghia tu ban
tr& thanh phwong thirc san xuat thng tri sau
cudc Cach mang cong nghiép & chau Au.
Nhitng bién dong nay da dit ra yéu cau d6i
véi cac qudc gia phai co thé ché phuc loi
dap Gmg doi hoi ngay cang ting vé ASXH
va su binh ddng vé co hoi kinh té. Sy phat
trién cta kinh té, x3 hoi tao ra nhiing bién
d6i trong cau tric, chirc nang va tinh chinh
dang cua ban than nha nude, duge phan anh
thong qua sy mé rong dan cua cac quy dinh
vé mo hinh nha nuéc phuc lgi. Chinh cac
quy dinh vé mé hinh nha nuéc phac loi 1a
tién than vé mit quy pham va thiét ché cua
ASXH nhu mdt quyén con ngudi, cling nhu
ctia cac quyén vé kinh té, xa hoi va vin hoa
noi chung.

Céc ché do chinh tri khéc nhau c6
nhitng co ché khac nhau dé diéu chinh cac
quyén vé phiic loi x4 hoi. Trong nhirng ché
d6 dan chu, cac quyén xa hoi, trong do cé
quyén duoc huong ASXH 14 hé qua tit yéu
cua cac quyén dan chu, va chinh sy canh
tranh gianh phiéu bau cua cir tri giita cac
dang phai chinh trj s& thuc day sy md rong
clia cac quyén nay. Trong khi d6, & nhiing
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ché do chuyén ché va doc tai, gidi cam
quyén st dung cac quyén xa hoi nhu 1a mot
phuong tién dé bao dam su 6n dinh chinh tri,
nham d6i pho vai sy phét trién nhanh chong
va ngdy cang cép tién cta phong trao cong
nhan.

Trong giai doan dau, khi cac quyén
ASXH m¢i duge ghi nhan trong phap luat
ciia mot s6 nude Ty Au, trach nhiém bao
dam cac quyén nay duoc chia sé giita ngudi
st dung lao dong, nguoi lao dong va nha
nudc; tuy nhién cung véi thoi gian, nhitng
trach nhi€ém can ban trong viéc bao dam
quyén nay dan dan duoc chuyén cho nha
nudce. Theo do, nha nudc co6 nghia vu bao
dam muc d6 ASXH tdi thiéu cho moi cong
dan. Sy md rdng nghia vu cua nha nudc
trong viéc bao dam cac quyén vé xa hoi va
kinh t& xuit phat tir nguyén tic binh ding
vé loi ich va quan niém xem nha nudc nhu
13 chui thé chinh c6 trach nhiém dap tng cac
nhu cau vé ASXH.

Nhimng quy dinh v& quyén duoc huong
ASXH trong phap luat ciia mot s6 qubc gia
Tay Au co vai trd quan trong v&i su hinh
thanh va phat trién cua phap luat quc té vé
quyén nay. D6 1a boi phap luat qudc té duoc
xay dung dua trén su thoa thudn gitra cac
qudc gia, trong khi quan diém ctia cac qudc
gia luén dya trén nén tang nhitng nguyén
tac, quy dinh trong phap luat cia nude minh.
Néi cach khac, cac quyén kinh té - xa hoi noi
chung, quyén dugc huong ASXH ndi riéng
hinh thanh va phat trién tir cap do qubc gia
10i dén cép d6 qudc té.

O goc do quéc té, quyén dugc huong
ASXH lan dau tién dugc khang dinh mot
cach 16 rang dudi goc d6 quyén con ngudi

1 Nguyén Bing Dung, Pham Hdng Thai, Vii Cong Giao, Ld Khanh Tung (bién soan), Hoi dap vé Quyén con ngudi,

Nxb Dai hoc Quéc gia Ha Noi, 2012, tr. 30.
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trong Tuyén bd Philadelphia nim 1944, trong
doé kéu goi mé rong “cac bién phap ASXH
dé cung cép thu nhdp co ban cho tit ca moi
ngudi can su bao vé va can su cham soc y té
toan dién™2. Sau do, quyén nay tiép tuc dugc
ghi nhan voi tu cach 13 mot quyén co ban
cia con ngudi trong Tuyén ngdn toan thé
giéi v& Nhan quyén (UDHR) nim 1948 va
mot s6 cong ude qudc té khac Vé nhan quyén
do Dai hoi dong Lién hiép quéc thong qua
(43 néu & phan trén). Khong chi Vay, quyén
nay con du:cc gh1 nhan trong nhiéu van kién
khu vyc vé quyen con ngu(n nhu: Tuyén b
chdu My vé cac Quyén va nghia vu cia
con nguoi (Piéu XVI); Nghi dinh thu bd
sung Cong udc chdu My vé Nhan quyén
trong linh vuc céc quyén kinh té, x4 hoi va
van hoa (Nghi dinh thu San Salvador, Diéu
9); Hién chuong xi hdi chau Au (stra doi
nim 1996, cac Piéu 12, 13 va 14). Nam
2001 da dién ra mot su kién quan trong trong
su phat trién cia quyén duoc huong ASXH,
d6 1a Hoi nghi Lao dong qudc té (bao gom
dai dién cua cac chinh phu, cac t6 chirc cua
nguoi st dung lao dong va nguoi lao dong)
trong chuong trinh nghi sy cua minh, Hoi
nghi da khang dinh ASXH khong chi 13 “mot
quyén con ngudi co ban” ma con 1a “mot
phuong tién co ban dé tao su gin két xa hoi™
Vé ban chét, khong nhu nhiing quyén

dan sy, chinh trj - ma hau hét duoc xem la
“tuyet d6i” (absolute) va can phai thuc hién
“ngay lap tirc” (immediate), cac quyén kinh
té, xa hoi va vin hoa, trong d6 c6 quyén
dugc huong ASXH, dugc coi 1a “mang tinh
ké hoach” (programmatic) hay “khat vong”

(aspirations). Do d6 viéc thuc thi day du cac
quyén kinh té, van hoa, x3 hoi, trong do co
quyén duoc hudng ASXH, chi dat duoc khi
c6 ngudn luc duogce tao ra thong qua phat trién
kinh t&. Du véy, ludt nhan quyén qudc té doi
héi cac qubc gia phai c6 chién luoc timg
budc thuc hién quyén nay, trude hét 1a dam
bao quyén dugc huong ASXH ¢ mirc do toi
thiéu ma cong dong qudc té chap nhan, dong
thoi phai khong ngirng nang cao murc do bao
dam quyén nay bang cach st dung hop 1y
cac ngudn lyc hién co cua dat nudc.

Quyén duoc huong ASXH co thé
duoc nhin nhan dudi ca goc do quyén kinh
té va quyén xa hoi. Quyén nay c6 mdi lién
hé phu thudc véi céc quyén kinh té, van hoa,
xa hoi khac, va giéng nhu tat ca cac quyén
con nguoi dugce ghi nhan trong ICESCR, n6
cling c6 su lién két bén viing vé6i cac quyén
dan su va chinh tri.

3.Noi ham ciia quyén dwoc huwdng an sinh
x4 hi va nghia vu ciia cac quoc gia trong
viéc bao dam quyén nay

Theo Binh ludn chung sé 16 cua Uy
ban vé cac Quyén kinh té, xa hoi, van hoa
(co quan gidm sat thuyc hién ICESCR),
ASXH doéng vai trd quan trong trong viéc
tai phan phdi, thiic day xoa déi giam ngheo,
hoa nhép xa hoi, ngan chan trinh trang bi gat
ra bén 1& cta sy phat trién, dam bao nhan
pham cho tt ca moi ngudi, dic biét khi ho
gdp phai nhiing hoan canh kho khan trong
cudc séng’. Viée thuc thi quyén dugc hudng
ASXH trén thuc té c6 thé anh hudng tryuc tiép
hoac gian tiép dén viéc thuc hién céc quyén

2 Tuyén bd vé cac muyc tiéu va muc dich ciia TS chirc Lao dong Qudc té (ILO), Phu luc Diéu 18 ciia ILO, phin ITI(f).

w

Xem thém Binh ludn chung s6 16 cia Uy ban v& cac Quyén kinh té, x4 hoi, vin hod, doan 6.

4  Bard-Ander Andreassen, Didu 22, Tuyén ngén Nhin quyén 1948, Muc tiéu chung ctia toan nhan loai, Gudmundur
Alfredsson & Asbjern Eide (Chu bién), Nxb Lao dong - Xa hoi, Ha Noi, 2011, tr.469, 472.
5 Nghiém Kim Hoa — Vi Cong Giao, Gi6i thiéu Cong wde qudc té v& cac Quyén kinh té, viin hoa, xi hoi (ICESCR 1966),

Nxb Hong Dirc, Ha Noi, 2012, tr.111.
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kinh té, xa hoi khéc, trong d6 biéu hién rd
nhit 14 cac quyén: Quyén dugc thu huong
mutrc sdng phu hop (vé an, mic, &) va dugc
"khong nging cai thién doi séng" (Piéu 11
ICESCR); Quyén dugc hudng mot "ti€u
chuan strc khoé vé thé chat va tinh than &
mirc cao nhat c¢6 thé" (Piéu 12 ICESCR);...

Quyén dugc huong ASXH bao gém
quyén tiép can va duy tri nhitng loi ich, bang
tién mat hodc béng hién vat, dua trén su binh
déng, khong c6 sy phan biét dbi xur nao,
dé bao vé con ngudi khoi cac hoan canh:
(a) thiéu thu nhap tir viéc lam do bénh tat,
khuyét tat, thai san, tai nan lao dong, that
nghiép, tudi gia, hodc cai chét cia mot thanh
vién trong gia dinh; (b) khong c6 kha ning
chi tra cho cac dich vu chiam séc strc khoe;
(c) khong du kha niang hd tro gia dinh, dic
biét 1a dbi voi tré em va nhimg nguoi 16n
song phu thudc. Moi ngudi déu co6 quyén
duoc huong ASXH ma khong co bat ky su
phan biét nao dya trén cac yéu té nhu thanh
phén, chung tdc, ton gido, mau da, v.v...

ASXH la chuong trinh xi hoi ¢ thé
dugc diéu chinh khi ap dung sao cho phu
hop voi diéu kién thuc té. Tuy nhién, trong
moi bdi canh, cac chuong trinh ASXH déu
can dam bao cac yéu td sau:

Thir nhat, tinh san ¢, the hién & viéc
hé thong ASXH phai c6 mot hodc nhiéu co
ché cung cdp nhimng tro cip cho ngudi roi
vao nhitng trudng hgp rui ro xa hoi va rui ro
khac. Hé théng ASXH can duge thanh lap
theo phap luat quc gia va quan 1y boi co
quan coéng quyén. Hé théng ndy can mang
tinh bén vimg dé dam bao viéc thuc hién
quyén duge huong ASXH ddi voi thé hé
hién tai va tuong lai.

Thir hai, tinh bao quat, thé hién & viéc
hé théng ASXH phai bao gdm céc dich vu
chinh sau: (a) Cham soc sirc khoe; (b) Om
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dau; (c) Nguoi cao tudi; (d) That nghiép; (e)
Tai nan nghé nghiép; (f) Ho tro gia dinh va
tré em; (g) Nghi thai san; (h) Khuyét tat; (i)
Tro cép cho cé4c nan nhan va tré mo coi.

Thir ba, tinh thich dang, thé hién & viée
trg cap xa hoi, bang tién mit hay bang hién
vat, déu phai thich dang vé s6 luong va thoi
gian nham dam bao cic ca nhéan c6 thé thy
huong day du cac quyén lién quan dén viéc
bao vé va hd trg gia dinh, quyén c6 mirc séng
thich dang va kha nang tiép can thich dang
voi cac dich vu cham soc suc khoe.

Thir tu, tinh c6 thé tiép cin dwoc, thé
hién & viéc cac chuong trinh ASXH phai co
thé trang trai dugc; hop 1y, tuong Gmg va
minh bach; c6 sy tham gia quan 1y tir cac
ca nhan hudng loi tr chuong trinh; ddm bao
quyén tiép can thong tin ddi voi cac ca nhan
va to chec.

Lién quan dén nghia vu cta cac qudc
gia trong viéc bao dam quyén nay, theo
ICESCR, ciing nhu cic quyén con ngudi
khac, quéc gia ¢6 nghia vu ton trong, bao v¢
va thyc thi nhim timg budc hudng téi thuc
hién dﬁy du quyén dugc huong ASXH, cu
thé 1a:

- Nghia vu tén trong: thé hién & viéc
cac qudc gia khong can thiép tuy tién, bat
hop 1y, mot cach truc tiép hodc gian tiép
vao viéc thy hudng cac quyén duge hudng
ASXH cua con nguoi.

- Nghia vu bao vé, thé hién ¢ viéc
cac qudc gia phai cé bién phap ngin chin
va trimg phat nhimg vi pham quyén duoc
huéng ASXH do bét ky chu thé nao giy ra
(c4 nhan, nhom, doanh nghi€p, cac co quan,
vién chirc nha nudec...), vi du nhu viéc can
trd su tiép can binh dang hodc ap dung cic
diéu kién thy huong bat hop 1y v6i nguoi dan
trong cic chwong trinh ASXH. Bdi véi cac
chuong trinh ASXH duoc diéu hanh va kiém
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soat boi cac bén thi ba, cac qudc gia ciing
c6 trach nhiém dam bao rang cac chu thé tu
nhan khong vi pham cac nguyén tic vé su
binh dang, phu hop, chi phi phai ching, va
c6 thé tiép can quyén ASXH béng cach thiét
lap mot hé thong quy dinh phap ludt va co
ché giam sat hiéu qua, cung v6i nhitng ché
tai phap 1y thich dang v6i1 nhiing hanh dong
vi pham.

- Nghia vu thuc thi. Theo Piéu 2
ICESCR, céac qudc gia thanh vién phai co
cac bién phap hiéu qua, va dinh ky sta doi
nhitng bién phap nay khi can thiét, dé thuc
hién dy dii quyén cia tit ca moi nguoi trong
linh vuc kinh té, van hoa, xa hoi, trong do
¢ cac quyén vé ASXH, trong pham vi t6i
da céc ngudn luc sidn cd ciia nudec minh ma
khong co bat ky phan biét ddi xir nao. Pic
biét, cac quéc gia c6 nghia vu tao diéu kién
trg gitp cac ca nhan va cong ddng trong viéc
thu hudng quyén ASXH. Nghia vu tirc 1a
diéu ma quéc gia bt budc phai 1am theo tiéu
chuan va dinh mac duoc cong ddng qudc té
chip nhan - khic voi hanh dong nhéan dao 1a
viéc ma qudc gia co thé lam hodc 1am theo
cach thuc va muirc d6 chii quan ctiia minh. Dé
thue hién nghia vu nay, cac qudc gia phai ap
dung tat ca cac bién phap phu hop, bao gdm
cac bién phap phap 1y, cac chién luoc, chinh
sach va chuong trinh dé bao dam thuc hién
cac quyén ASXH va dong thoi ¢6 co ché
dam bao rang phép luat, chién lugc va chinh
sach hién hanh ludn dugc xem xét danh gia
vé muc do tuong thich véi céc yéu cau dit
ra d6i v6i viée thuc hién quyén duogc hu(mg
ASXH theo tinh than cua lut nhan quyen
qudc té, hudng toi viéc xay dung hé thong
ASXH hop 1y va c6 thé tiép can duoc ddi
v6i tAt ca moi ngudi va diéu chinh cac rai ro
x4 hoi.

Lién quan dén viéc xay dung co ché
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phép 1y dam bao quyén ASXH, cac qudc
gia can thong qua mot khung phap 1y bao
gdm: (a) nhitng chi tiéu hay muc dich phai
dat duoc va khung thoi gian; (b) cac phuong
tién dé co thé dat duoc muc dich; () su hop
tac vo1 xa hoi dan su, khu vuce tu nhan va cac
t6 chirc quéc té; (d) co quan cé trach nhiém
thuc hién; () co ché giam sat qudc gia va (f)
cac bién phép va thu tuc thuc hién. Trong do,
dic biét can luu ¥ dén viée tao ngudn cung
cap nhitng loi ich ASXH nham dam bao cho
moi ngudi dan dugce hudng quyén con ngudi
nay ¢ mirc ti thiéu, cu thé 1a dam bao quyén
tiép can dbi voi cac chuong trinh cung cp
murc do phuc loi xa hdi co ban t6i thiéu cho cac
ca nhan va gia dinh, cho phép ho nhan duogc it
nhéat 13 sy chim soc ste khoe can thiét, nha &
co ban, nudc sach va v€ sinh, thuc phém va
nhiing hinh thtic gido duc co ban nhét. D6 c¢6
thé 1a viéc xdy dung cac co ché dua trén
viéc dong gop hay dong bao hiém (vi du: bao
hiém x3 hoi) tir cac khoan dong gdp bt budce
tr nguoi lao dong, sir dung lao dong, va doi
khi ca Nha nudc, cung voi viée chi tra cho
cac khoan trg cap va cac chi phi hanh chinh
tir mot quy chung; hodc cac co ché khong can
dong gop nhu 1a cac chuong trinh phd cap
(vé nguyén tic cung cap trg cép lién quan
cho tit ca nhitng ngudi gip rui ro hay can
tro gitp dac bi¢t) hodc hudng tdi cac chuong
trinh hd tro xa hoi (trong d6 nhitng ngudi co
nhu cau c6 thé dugc nhan tro cap).

Bén canh viéc xay dung khung phap ly
dam bao quyén ASXH, mdi quoc gia déu can
xay dung mot chién lugc va ké hoach hanh
dong qudc gia dé thuc hién quyén, trir khi
qudc gia c6 thé chimg minh 6 rang rang ho
d3 c6 mot hé thdng ASXH toan dién va dugc
giam sat, danh gia thuong xuyén dé dam
bao su phu hop voi quyén ASXH. Viée xay
dung va thuc hi¢n chién luge va ké hoach
hanh dong can phai phu hop véi hoan canh;



dam bao sy binh dang; co tinh dén yéu té
binh dang gidi va quyén cia cac nhom dé
bi ton thuong trong xa hoi. Cac chién lugc
va ké hoach hanh dong phai duoc xay dung
dua trén phap luat va cac nguyén tic nhan
quyén; phai bao gdm tit ca cac khia canh cta
quyén ASXH; cén dat ra cac chi tiéu hodc
muc tiéu can dat duoc va voi khung thoi
gian cu thé cing véi cac mdc chuan va chi
s6 danh gid, duoc lién tuc gidm sat va c6 co
ché bao dam ngudn tai chinh va ngudn nhan
luc dé thyc hién.

Ngoai nghia vy tao diéu kién, quéc gia
con ¢o nghia vu thiic day cac quyén ASXH
trén co so tién hanh cac bién phap nham dam
bao co nhimg chwong trinh phu hop vé gido
duc va nang cao nhan thirc cho cong chung
lién quan dén viéc tiép can cac chuong trinh
ASXH, dac biét 1a cong ching ¢ ndng thon va
cac khu vuc do6 thi ngheéo, hay trong cac nhom
thiéu sb vé ngoén ngit va cac nhom thiéu sd
khac. Bén canh do, thuc hi¢n cac bién phap
thich hop dé dam béao rang khu vyc tu nhan
va x4 hoi dan sy nhan thirc dugc tim quan
trong cia quyén nay trong hoat dong cuia ho
cling dong gép mot phan tich cuc trong viée
tao mot mai truong thuan loi cho viée thuc
hién quyén ASXH.

Trong qua trinh thuc thi nhitng nghia
vu chit dong ciing nhu thy dong dé hién thyc
hoa quyén dugc huong ASXH, cac qubc gia
can dam bao cac yéu cau sau:

Thir nhdt, nguyén tic khong phan biét
d6i xtr va binh dang. Cac qudc gia thanh vién
cong wéc cd nghia vu dam bao cic quyén
ASXH duoc thuc hién mdt cach binh déng,
khong c6 sy phan biét ddi xir ndo, trong phap
ludt hodc trong thuc té, truc tiép hay gian
tiép, dua trén cac 1y do chung toc, mau da,
gi6i tinh, tudi tac, ngdn ngit, ton gido, quan
diém chinh tri hodc cic quan diém khéc,
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ngudn gde qudc gia hay xa hoi, tai san, dong
ddi, khuyét tat vé thé chat hay tinh than, tinh
trang stc khoe (bao gom ca HIV/AIDS),
khuynh huéng tinh duc, vi thé dan sy, chinh
tri, xa hoi hay céc vi thé khac.

Thit hai, bao dam cac quyén ASXH
cho ngudi lao dong khong duoc bao dam day
du vé ASXH (ngudi 1am ban thoi gian, lao
dong don gian, lao dong tu do va lao dong
tai gia).

Thir ba, ddm bao hé thong ASXH bao
gdm ca nhitng ngudi lao dong trong khu vuc
kinh té phi chinh thirc.

Thir tw, ddm bao quyén dugc hudng
ASXH ciia cic nhom dé bi tén thuong, bao
goém: ngudi ban dia va cac nhom thiéu so;
ngudi nudc ngoai (bao gébm ca ngudi lao
dong di cu, nguoi ti nan, nguodi xin ti nan,
ngudi khong c6 qudc tich); ngudi bi mat noi
& va nguoi di cu trong nude. Du ngudn ngan
sach ¢ han, cac qubc gia vin nén uu tién
xdy dung cac chuong trinh c6 chi phi thap
va chuong trinh lira chon dé hd tro ngay lap
tire nhitng ngudi khong thé tiép can duge voi
ASXH, huéng dén muyc tiéu lau dai 14 16ng
ghép nhom dé bi ton thuong/bi gat ra ngoai
1¢ x4 hoi vao trong cac co ché ASXH thong
thuong.

Ngoai chu thé nha nudc, nghia vu ddm
bao quyén duoc huong ASXH con thude vé
nhimg cha thé khac c6 lién quan. Ciing theo
Binh luan chung sé 16 caa Uy ban vé cac
Quyén kinh té, xd hoi, van hoa, nhiing chu
thé phi nha nudc c¢6 nghia vu trong viéc thuc
thi cac quyén ASXH c6 thé 14 cac co quan va
t6 chirc chuyén mon cua Lién hiép qubc co
lién quan nhu ILO, WHO, FAO, UNICEEF,
UNDP... va Chuong trinh tai dinh cu con
ngudi ciing nhu cic t6 chirc qudc té lién
quan dén thuong mai, t6 chtre tai chinh quéc
té nhu T6 chic Thuong mai thé gidi, Quy
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Tién t& qudc t& va Ngan hang Thé gisi. Cac
co quan va to chtre trén tiry theo chuyén mon
va tiém luc ctia minh s& hop tac, trg giup
cac qudc gia trong qua trinh thuc hién quyén
nay®.
4. Nhirng yéu ciu dit ra trong viéc bio
dam quyén dwgce hwdng an sinh xa hgi &
Viét Nam

Nhan thirc tim quan trong clia cac
quyén dugc huong ASXH trong su on dinh,
phat trién cua dat nudc, Nha nude Viét Nam
da xay dung va dang tiép tuc hoan thién hé
théng phap luat vé ASXH. Hién tai, quyén
duoc huong ASXH da dugc Hién phap nim
2013 ghi nhan véi tu cach 1a mot quyén co
ban cia cong dan. Cu thé, Diéu 34 Hién
phap quy dinh: “Céng dan c6 quyén duoc
bdo dam ASXH”. Nhu vay, moi cong dan
Viét Nam déu c6 quyén dugc huong ASXH,
khong phan biét gigi tinh, ton gido, tin
ngudng, nghé nghiép, thanh phan xa hoi. ..
Hién phap ciing dong thoi khang dinh trach
nhi¢m cta Nha nudc trong viéc dam bao
cac quyén huong ASXH: “O nudc Cong
hoa XHCN Viét Nam, cac quyén con ngudi,
quyén cong dan vé chinh trj, dan su, kinh té,
van hoa, xa hdi dugc cong nhan, ton trong,
bao vé, bao dam theo Hién phap va phap
luat” (khoan 1 Diéu 14). Ngoai ra, trach
nhiém cua Nha nudc trong linh vuc nay
con duge cu thé hoa tai khoan 2 Piéu 59:
“Nha nudc tao binh dang vé co hoi dé cong
dan thu huong phuc loi xa hoi, phat trién hé
thong ASXH, c6 chinh sach trg giup nguoi
cao tudi, ngudi khuyét tat, nguoi nghéo va
nguoi c6 hoan canh khé khéan khac”.

Nhimng quy dinh ciia Hién phép vé bao
dam quyén ASXH ciing dugc cu thé hoa
trong nhiéu van ban phap luat chuyén nganh
nhu: B ludt Lao dong, Luat Bao hiém xa
hoéi, Luat Nguoi cao tudi, Luat Tré em, Luat
Nguoi khuyét tat... Trong viéc xdy dung
hé théng phap luat vé ASXH, Nha nuée da
cha y t6i cac yéu té: (i) ting cudng co hoi
c6 viéc lam, bao dam thu nhap tdi thiéu cho
ngudi lao dong thong qua hd tro ca nhan va
ho gia dinh phat trién san xuét, hd trg tin
dung, giai quyét viéc lam va két ndi thong
tin thi truong lao dong; (ii) md rong co hoi
cho nguoi lao dong tham gia hé théng chinh
sach bao hiém xa hoi, bao hiém that nghiép
nham ddi phé voi nhitng tinh hudng rui ro
nhu bi gidm sut hodc mét kha nang lao dong;
(iii) ting cuong sy tiép can cta nguoi dan
ddi véi nhitng dich vy xa hdi co ban, nhu
gido duc, y té, nha &, nudc sach va vé sinh
moi trudng; (iv) hd trg dot xuét cho nguoi
dan khi gap céc rui ro khong luong trudce
hodc vuot qua kha nang kiém soat (mét mua,
thién tai, dong dat, chién tranh, doi nghéo...)
thong qua céc khoan tién mat va hién vat
do ngan sach nha nuéc bao dam’; (v) ho trg
thuong xuyén d6i v6i nhitng cac ca nhan
¢6 hoan canh dac thu, c4 nhan thuoc nhom
yéu thé trong xa hoi (ngudi cao tudi, nguoi
khuyét tat...).

Bén canh viéc xay dung hé théng phap
luat, Nha nudc Viét Nam cling da ban hanh
nhiéu chinh sach thiét thuc lién quan dén
cac chuong trinh ASXH va budc dau da dat
dugc mot s6 thanh tyu déng khich 18.

Nhiing thanh tyu trong viéc bao dam
quyén dugc huong ASXH & Viét Nam trong

6  Xem thém Binh luan chung 56 16 ciia Uy ban v& cac Quyén kinh té, x hoi, vin hoa., ) )
7 Nguyén Trong Pam, Hoan thi¢n chinh sach ASXH phu hop véi qué trinh phat trién kinh te - xa hoi cua dat nudc,
Nguoén: http://www.molisa.gov.vn/vi/Pages/chitiettin.aspx?IDNews=24185. Ngay truy cap: 27/10/2017.
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thoi gian qua do mot sé nguyén nhén sau:

Thir nhdt, Nha nuéc the hién cam két
chinh tri rat 1o rang va manh mé véi viée
thuc hién cac nghia vu qudc té vé ton trong,
bao vé va thuc thi cac quyén con ngudi
thong qua viéc ky két mot loat diéu udc
qudc té vé nhan quyén, trong d6 c6 Cong
udc qubc té vé cac Quyén kinh té, vin hoa,
xa hoi (ICESCR, 1966), Cong udc vé Quyén
tré em (CRC, 1989), Cong udc vé Xoa bo
nhitng hinh thirc phan biét ddi x\r v6i phu ni
(CEDAW, 1979), Cong udc vé Quyén cia
ngudi khuyét tat (CRPD, 2007)....

Thit hai, Hién phap nam 1992 va nim
2013 di c6 nhirng sira ddi, bd sung 16n so
v6i cac Hién phap trudc day theo hudng
nhan manh tim quan trong cua vi¢c bao dam
quyén con ngudi va nghia vu ctia Nha nudc
trong van dé nay, qua dé tao thuan loi cho
viéc hién thuc hoa cac quyén con ngudi ndi
chung, quyén dugc huéng ASXH néi riéng
trén thuc té. Dic biét, 1an dau tién, quyén
duoc huéng ASXH duogc quy dinh mot cach
rd rang v6i tu cach nhu 1a mot quyén hién
dinh cu thé, riéng biét trong Hién phap nim
2013, dao luat tbi cao ciia mot quéc gia, thé
hién sy quan tdm cua cac nha lap hién d6i
v6i quyén nay. Quy dinh nay ciia Hién phap
nim 2013 d3 x4c lap nén tang phap 1y quan
trong cho viéc hoan thién hé thdng phap
luat vé quyén duoc huong ASXH ¢ nuéc ta
trong thoi gian téi.

Thir ba, hoat dong cua cac co quan
nha nude va to chic xa hdi trong viéc bao vé
va thuc day quyén con nguoi. Ké tir Doi méi
(1986) dén nay, cac hoat dong nghién ctru,
gido duc va thiic ddy, hd tro thyc hién quyén
con nguoi da dugc thuc hién ngay cang
nhiéu va hiéu qua ¢ nudc ta. Ngay cang co
nhiéu co quan, td chure, ca nhan tham gia vao
nhing hoat dong nay, qua d6 gop phan ning
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cao nhan thirc cua cac co quan nha nudc va
ngudi dan vé quyén con ngudi, ciing nhu
hinh thanh céc co ché, bién phép thuc hién,
thiic ddy va giam sat bao dam thyc hién cac
quyén con ngudi, dic biét 1a cic quyén vé
kinh té, xa hoi, van hoa cua nhitng nhom xa
hoi dé bi ton thwong. Nhitng hoat dong nay
da gop phan thiic day déng ké viéc thuc thi
quyén dugc huong ASXH ¢ nudc ta trong
thoi gian qua.

Thir tr, co ché phép 1y bao vé va giam
sat thyc hién cac quyén con ngudi, quyén
cong dan da bat dau hinh thanh. Co ché nay
c6 sy tham gia toan di¢n cua cd hé théng
chinh tri (Quéc hoi, Chinh phu, Toa an nhan
dan, Vién kiém st nhan dan, Mt trén To
quéc Viét Nam) va céc t6 chirc, doan thé x4
hoi, gop phan phat hién, ngin nglra va xir
ly nhitng vi pham cac quyén hién dinh mot
cach kip thoi.

Tuy nhién, bén canh nhiing thanh
cong da néu trén, viéc dam bao quyén duoc
huong ASXH & nudc ta trén thuc té van con
nhiéu bt cap, muc do bao dam (xét ca vé
pham vi d6i tugng duoc hudng va gia trj cua
su hd tro) con han ché. Piéu nay do nhiéu
nguyén nhan khac nhau. Nguyén nhan dau
tién c6 thé ké dén 1a ngudn ngan sach nha
nuée danh cho ASXH con han hep, dan dén
trong mot sd truong hop, mic trg cip chua
dam bao mirc séng t6i thiéu cho ngudi duoc
nhan trg cap. Vi dy, theo cac quy dinh tai
khoan 1 Diéu 4 Nghi dinh sé 136/2013/ND-
CP ngay 21/10/2013 quy dinh chinh sach
tro gitip xa hoi ddi voi dbi tuong bao trg xa
hoi va khoan 1, khoan 2 Diéu 16 Nghi dinh
28/2012/ND-CP quy dinh chi tiét va hudng
dan thi hanh mot s6 didu cua Luat Nguoi
khuyét tat, mac chuén tro cép, tro giup xa
héi cho ngudi khuyét tat chi 14 270.000 dong
va hé sd tinh muc tro cap xa hoi hang thang
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d6i voi nguoi khuyét tat sdng tai ho gia dinh
s& dugc tinh nhu sau: nguoi khuyét tat dic
biét nang: hé sé hai (2,0); ngudi khuyét tat
dic biét nang 1a nguoi cao tudi, nguoi khuyét
tat dac bi¢t nang 1a tré¢ em: h¢ $6 s6 hai phéy
nam (2,5); nguoi khuyét tat nang: hé s6 mot
phdy nam (1,5); ngudi khuyét tat ning 1a
ngudi cao tudi, nguoi khuyét tat nang 13 tré
em: hé s6 hai (2,0). Nhu vy, ké ca di nhan
hé sb, s tién tro cép nhan dugc cling kho
c¢6 thé dam bao mirc séng thich dang cho
nguc‘ri khuyét tat, ddc biét v6i nhimg ngudi
khuyet tat dac biét nang, 1a “nhling nguoi do
khuyét tat ddn dén méat hoan toan chirc ning,
khong tu kiém soat hodc khong tu thyc hién
duoc cac hoat dong di lai, mac quén ao, vé
sinh ca nhan va nhiing viéc khac phuc vu
nhu cau sinh hoat c4 nhan hang ngay ma can
c6 nguoi theo doi, tro gitip, cham s6c hoan
toan™.

Nhirng nguyén nhan khac c6 thé ké do
14 nhan thic vé vai tro caia ASXH cua nhiéu
cong chirc, to chirc, doanh nghiép va ngudi
dan chua thuc sy dung va day du. Bén canh
do, cong tac tuyén truyén, phd bién chinh
sach, phap luat, thanh tra, kiém tra viéc thuc
hién chinh sich ASXH chua dugc quan tdm
ding murc. Cac van ban chinh sach phap luat
vé ASXH con cé su chéng chéo va tan man
gy kho khin cho viéc to chirc thuc hién,
dic biét 1a & cap co so. Co ché giam sat,
bao vé quyén con ngudi, quyén cong dan di
hinh thanh, song con mang tinh hinh thuc,
chua thyc sy phat huy hi€u qua, dac biét
trong viéc giai quyét khiéu nai, t6 cdo va boi
thuong cho nhitng chu thé bi thiét hai do bi
vi pham quyén’.

[ee}

Piéu 3 Nghi dinh 28/2012/ND-CP ngay 10/4/2012.

Tt nhiing bét cap, han ché ké trén,
dé nang cao muc do dam bao quyén duoc
huong ASXH & nudc ta, can xem xét mot sb
bién phép sau:

Thir nhat, vé chi thé quyén ciia quyén
ASXH, nén mé rong chu thé tir “cong dan”
sang “moi ngudi”. Quyén duoc hudng
ASXH véi tu cach 1a mot quyén co ban cia
con ngudi can duoc dam bao trén thyc té dbi
v6i tht ca moi chu thé du ho c6 hay khong
c6 tu cach cong dan, méc du co thé xac dinh
nhiing céch thuc va mirc d§ khac nhau trong
viéc bao dam quyén nay cho cong dan va
nhirg ngudi nudc ngoai dang sinh séng va
lam viéc lau dai ¢ Viét Nam. Mé& rong pham
vi chil thé ctia quyén nay ciing 1a dé phu hop
vé6i cac quy tic va tiéu chuan qudc té. Cu thé,
theo cac khuyén nghi tai Binh luan chung )
16 caa Uy ban vé cac Quyén kinh té, xi hi,
van hod, moi su phan biét dbi xtr dua trén
co s qudc tich déu bi cAm va nhing nguoi
nudc ngodi, bao gdm ca lao dong di cu, c6
dong gop cho mdt chuong trinh ASXH thi
phai dugc hudng lgi tir sy dong gdp d6 hodc
duogc 13y lai nhitng dong gop cua ho khi ho
roi khoi dat nudc nhan lao dong di cu. Nguoi
nudc ngoai can phai duoc tiép can voi nhiing
chuong trinh bao hiém khong can dong gop
dé ¢6 thé dugce hd trg thu nhap, tiép can cham
soc y t& va hd tro gia dinh véi chi phi c6 thé
chi trad dugc. Moi nguoi, khong phan biét
quéc tich, noi cu tri hodc tinh trang nhap cu
déu c6 quyén dugc chiam soc y té so cap va
khan cap. Nhitng ddi twong dé bi gat ra ngoai
1é x4 hoi nhu nguoi ti nan, nguoi khong qubc
tich, nguoi xin ti nan can duogc d6i xur binh
dang trong viéc tiép can véi cac chuong trinh

9  Xem Luong Minh Tudn, “Quyén dugc ddm bao ASXH, quyen dugc séng trong moi truong trong lanh trong Hién phap
ndm 2013: Kha ndng thuc hién va kién nghi” trong cudn “Thuyc thi cc quyén hién dinh trong Hién phap 2013” (sach
tham khao), Trinh Quéc Toan - Vii Cong Giao (chit bién), Nxb Dai hoc Qudc gia Ha Noi, 2015,
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ASXH khoéng can déng gop, bao gom viéc
tiép can hop 1y v6i cac dich vu y té va hd trg
gia dinh, phu hop véi cic tiéu chuan qudc
&1,

Thir hai, can c6 bién phap ting cuong
ngudn ngin sach va bao dam tinh 6n dinh
ctia ngudn ngan sach danh cho ASXH, trong
d6 chu trong viéc xay dung ca hai co ché
khong dua trén dong gop va dua trén dong
gop, dong thoi huy dong sy tham gia tir
cong dong, ngudi dan nham giam bét ganh
nang 1&én Nha nudce trong viéc thuc hién cac
chuong trinh ASXH.

Thir ba, can tiép tuc xay dung, hoan
thién co ché giam sat phu hop véi viée thuc
hién cac quyén dugc huong ASXH, nham
ngan ngua, phat hién, xtr ly nhitng hanh vi
tham nhiing, tiy tién ctia cic chu thé c6 lién
quan. Co ché nay can duoc quy dinh cy thé
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quan gidm sat doc 1ap trong linh vyc nhan
quyén (vi du nhu co quan nhan quyén qudc
gia dang dugc Nha nudc nghién ciu xay
dung).

Thit t, can c6 bién phap dam bao su
tham gia thuc sy va hi€u qua ctia cong ching
trong qua trinh thuyc hién quyén. Bé thuc
hién duoc diéu ndy, cin ddy manh céc hoat
dong gido duc, tuyén truyén dé nguoi dan
hiéu biét vé quyén va cach thirc thuc hién
quyén nay ciing nhu vai tro ciia ASXH trong
phat trién bén vimg''. Bén canh d6, cin dam
bao quyén tiép can thong tin vé ASXH dbi
v6i nguoi dan, diac biét 1a cho nhitng nhém
d& bi ton thuong 1a ddi twong hudng loi chu
yéu clia cac chuong trinh ASXH nhu nguoi
khuyét tat, nguoi lao dong di cu, cac dan tde

trong phép ludt va can duoc trao cho mot co  thiéu sb... m
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Tém tit:

Vin hoa phép luat c6 vai trd to 16n trong t6 chirc, hoat dong
clia cac co quan hanh chinh. Dé xay dung dwoc mot nén hanh
chinh dan chu, chuyén nghiép, hién dai khong thé thiéu cac tu
tuong, quan diém lap phap, 1ap quy ding din, khong thé thiéu
hé thong phép ludt c6 chat lugng, ddng bo, kha thi ciing nhu
d6i ngii cong chirc tinh thong kién thire va k¥ ning thuc hanh
phép luat.

Abstract:

Lawful culture plays a significant role in the organization
and performance of administrative agencies. In order to
build a democratic, professional and modern administration,
it is indispensable for the ideas, the legislative viewpoints,
the right regulations and the lawful system of quality,
uniformity and feasibility as well as the civil servants with
broad knowledge and good skills of practicing law.

éu coi van hoa phap luat 1a “hé
thong cac yéu to, gia tri vat chat va
tinh than thudc linh vuc tac dong
cua phap luat dugc thé hién trong vy thtrc,

+99]

tu tudng va hanh vi ciia con nguoi™! thi van

hoa phap luat trong cac co quan hanh chinh

dugc hiéu 1a hé thong cac yéu td, gia tri vat
chét va tinh than duoc sang tao trong linh
vuc phap luat, gin lién véi to chirc va hoat
dong cua co quan hanh chinh, véi hoat dong
quan ly hanh chinh nha nudc va hoat dong
thuc thi cong vu cua ddi ngli cong chirc hanh

1 GS.,TS Hoang Thi Kim Qué, Vin héa phap luét - Nhitng van dé Iy luan co ban va mg dung chuyén nganh, Nxb. Dai

hoc quodc gia Ha Noi, nam 2011.
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chinh. Vén hoa phép luét trong cac co quan
hanh chinh ciing mang nhiing dic diém cua
van hoa phap luat néi chung nhu chira dung
nhiing gié tri tinh hoa, tot dep nhat ciia mot
nén phap luat phat trién ¢ trinh d6 cao, phan
anh dién mao cua doi séng chinh tri va ban
chat dan chu cua xa hoi. Bén canh d6, vin
hoa phap luat trong cac co quan hanh chinh
gan lién voi t chie, hoat dong cua co quan
hanh chinh, v&i hoat dong quan ly hanh
chinh nha nudc, nén tac dong dén toan bo
cac linh vuc cua doi séng xa hoi, tir quan ly,
phat trién kinh té, van hoa, xa hoi dén cac
linh vuc nhu xay dung, tu phép, gido duc,
dao tao, dat dai, tai nguyén - moi truong...

Van hoa phap ludt co vai tro to 16n
trong td chtrc, hoat dong cua cac co quan
hanh chinh. Pé xdy duyng dugc mot nén
hanh chinh dan chu, chuyén nghiép, hién dai
khong thé thiéu céac tu tudng, quan diém lap
phap, 1ap quy ding dén, khong thé thiéu hé
thong phap luat c6 chat lugng, dong bo, kha
thi cling nhu ddi ngii cong chure tinh thong
kién thic va k§ nang thyc hanh phap luat.
Nguoc lai, nhitng tu tudng, quan diém phap
luat, nhitng chuan muyc phép luat ciing chi
c6 gia tri khi n6 hudng t6i xay dung mot nén
hanh chinh chuyén nghiép, cong khai, minh
bach - mot nén hanh chinh “cua dan, do dén,
vi dan”.

Vian hoa phap luat n01 chung dugc xac
dinh bao gém cac yéu td: ¥ thirc phap luat;
hé thong phap luat; thyc hién phap luat, 161
song theo phap luat. La mot dang dic thu
cua van hoa phap luat ndi chung, van hoa
phap luat trong co quan hanh chinh bao gdm
cac yéu t6 co ban sau day:

Mot la, van héa phép ludt dwoc thé
hién thong qua sy hiéu biét, trinh do nhdn
thiee phap ludt; thai do, tinh cam phap ludt
cua doi ngil cong chirc hanh chinh.

Sy hiéu biét, trinh d6 nhan thirc phap
luat, thai do, tinh cam ctia dg1 ngii cong chirc

NHA NUGC VA PHAP LUAT

vé phap luat néi chung ciing nhu phap luat
trong hoat dong quan ly hanh chinh noi riéng
13 yéu t6 phan anh nhiing gia tri phi vat chat
ctia van hoa phéap luat. Bé hinh thanh duoc
van hoa phép luat trong co quan hanh chinh
doi hoi nguoi cong chitc phai ¢6 nang luc,
kién thirc, c6 trinh d6 hiéu biét vé phép luat
nodi chung va cac quy dinh phap luat trong
hoat dong thuc thi cong vu; nim viing va
thuc hién nghiém tac cac quy dinh phap luat
khi thye thi nhiém vu dugce phan cong. D@)ng
thoi, chinh sy hiéu biét phap luét 1a co s,
1a tién dé d¢ hinh thanh thai d9, tinh cam
phap luat, hanh vi phap luat, k¥ nang van
dung phép luat vao thuc tién ciia ngudi cong
chtrc. Khi ¢6 nhimg kién thirc, hiéu biét vé
phap luat, ho s€ co niém tin vao phap luat,
nhin nhén dugc gia tri, sy can thiét phai ton
trong va ty giac thyc hién phép luat mot
cach chinh xéac, day du.

Trude hét, ngudi cong chirc phai cd
dugc nhimng tri thirc co ban vé phép luat, day
chinh 13 co s& nén ting dau tién gép phan
hinh thanh nén y thic phap luat cua ho. Tuy
nhién, do cong chic 1a nhiing nguoi thuc
thi cong vu nén nhan thurc phap luat cua ho
khong chi dimng lai & nhiing tri thirc, hiéu biét
phap luat théng thudng ma con biéu hién &
nhirng mtrc d9 cao hon - do 1a y thirc phap
luat nghé nghiép. Y thirc phép ludt cta nhiing
nguoi hoat dong trong linh vuc hanh phap,
hoat dong trén co s phap ludt va nham thuc
thi phép luat, ap dung cac quy dinh phép luat
vao timg truong hop voi nhimg dbi twong va
hoan canh cy thé. N6 khong nhitng chi biéu
hién & sy hiéu biét vé& phap luat ma con phan
anh trinh d¢ nghi¢p vu, k¥ nang st dung va
ap dung phap lut vao viéc giai quyét cac
cong viée trong thyc té.

Nguoi cong chice phai nim viing cac
quy dinh phap luat lién quan dén cong tac
quan Iy hanh chinh nha nuéc, dén hoat dong
thyc thi cong vu, cu thé nhu: cac quy dinh
vé chirc ning, nhiém vy cia co quan, to
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chure; quy dinh veé vi tri clia co quan, t6 churc
trong hé thong t6 chirc b may nha nudc,
moi quan hé cia co quan vdi cac co quan,
t6 chirc trong va ngoai hé théng, nam viing
chire trach, nhiém vy, quy t tac hanh vi ing Xu
ctia ban than ciing nhu méi quan hé véi cip
trén, ddng nghiép va voi nhan dan; cac quy
dinh diéu chinh linh vuc quan 1y nha nudc
lién quan dén chire nang, nhiém vu cua don
i... Mdi cong chirc, khi thi hanh cong vu
phai y thirc r6 ban than minh dugc giao trach
nhi¢m thay mdt Nha nudc thuc hién chuic
ndng quan ly nha nudc hodc phuc vu céc
nhu cau cta hoat dong quan 1y trong pham
vi nhiém vu, quyén han theo quy dinh. Muc
dich lam viéc cua ngudi cong chirc 1a nham
g6p phan hoan thanh cac chirc ning, nhiém
vu co ban ctia co quan, dong thoi hudng téi
muc tiéu quan ly, phat trién xa hoi. Nhan
thire phap luat cang day du, sdu sic va toan
dién bao nhiéu thi cang c6 nhiéu tu tudng
phap luat tién bo, thai do va tinh cam dung
ddn d6i v6i phap luat. Nguoi cong chirc s&
c6 hanh vi xtr sy phu hop vdi phép luat, van
dung thanh thao phap luat trong qué trinh
thuc thi cong vy, c6 tinh than, trach nhiém
cao trong xay dung va bao v¢ phap luat.
Hai la, chat heong hé thong van bdn
phap ludt (VBPL) qudn 1y hanh chinh la yéu
16 cdu thanh nén van héa phép ludt trong co
quan hanh chinh
Hé théng VBPL quan 1y hanh chinh
nha nudc 1a by phan gia tri vat chét quan
trong cua van héa phap luat, 1a co sé phap
1y dé hinh thanh va diéu chinh t6 chirc, hoat
dong cia cac co quan hanh chinh nha nudc
va cac quan hé cong vu. Hé théng vin ban
bao gdm cac quy dinh vé to chirc va hoat
dong cua cac co quan hanh chinh tir trung
wong toi co so; quy dinh vé thil tuc hanh
chinh trong cac linh vuc quan ly nha nudc,
nhit 13 thu tuc hanh chinh lién quan téi
ngudi dan, doanh nghiép; quy dinh vé cac
nguyén tic cua hoat dong cong vu, chi phdi
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muc tiéu, k§ nang va nhiéu van dé khac lién
quan dén qua trinh thuc thi c6ng vu cua doi
ngii cong chuc; cac VBPL vé quan ly, phat
trién d6i ngii cong chirc nhu cac quy dinh vé
chirc danh, tiéu chuin nghiép vu ciia cong
chtc, tuyén dung, st dung, danh gid cong
chirc trén co so két qua thyc hién nhiém vu
dugc giao; cac van ban quy dinh quan ly
hanh chinh nha nudc trong cac nganh, linh
vue khac nhau nhu: kinh té; ké hoach dau
tu; van hoa xa hoi; y té; trat tu, an ninh quéc
phong...

V& mit noi dung, chét lugng cua hé
thong VBPL trong linh vuc quan 1y hanh
chinh nha nudc duge danh gia trude hét ¢
kha ning bao vé cac quyén va loi ich co ban,
chinh dang ctia nguoi dan, ddm bao kha
nang tiép can cua ngudi dan va céac to chic
d6i v6i cac thong tin, VBPL do cac co quan
hanh chinh ban hanh. Hé théng VBPL phai
dam bao tinh can doi, déng bd, c6 kha nang
bao quat, phii séng t6i toan bo doi séng xa
hoi, khong chi chu trong téi cac quy dinh vé
td chirc, hoat dong cta bd may hanh chinh
ma con phai cht y téi cac quy dinh quan ly
hanh chinh nha nuéc diéu chinh cac quan hé
xa hgi da dang, phuc tap nhu kinh té, van
hoa, xd hoi, an ninh, qudc phong... Pong
thoi, phai ddm bdo tinh cong khai, minh
bach, thong nhat, tinh kha thi, dap tng yéu
cau phat huy dan chi va xay dung, phat trién
nén kinh té thi truong dinh huéng XHCN.

V& mit hinh thire, chit lugng cua hé
thong VBPL trong linh vuc quan 1y hanh
chinh nha nuéc con duoc thé hién ¢ quy
trinh, phuong phap xay dung, ban hanh van
ban, k¥ thuat 1ap quy, van phong va ngon
nglt st dung trong van ban. Cac van ban
phap quy phai dwoc ban hanh ding thim
quyén, dam bao tinh quy chuén, trat ty, thi
bac hiéu luc phap ly.

Ngodi ra, khi d& cap dén chét luong
ctia hé thong VBPL nhu 13 yéu té cau thanh



cua van hoa phap luat cia co quan hanh
chinh nha nuéc thi khong thé khong dé cap
t&d1 hé théng cac chuan muc cong vu bao
gém cic nguyén tic, cac quy dinh mang
tinh phép 1y ma céc co quan hanh chinh va
d6i ngii cong chirc phai tuan theo nham xay
dung cong so chuyen nghi¢p, van mlnh
hién dal Céac chuan muyc cong vu bao gom
mdt sd ndi dung nhu cac quy dinh vé giao
tiép, ing xur trong thi hanh cong vu cua doi
ngil cong chirc; quy dinh vé trang phuc, 18
phuc cia cong chure khi thye hién nhiém vy,
cong vu; quy dinh vé bai tri cong s& va xdy
dung méi trudng cong sé van minh nhu quy
dinh vé treo Qubc huy; Qudc ky; bién tén va
dia chi co quan; niém yét ndi quy lam viéc
clia co quan; b tri phong tiép dan, phong
tiép khach trong cong so; cong tac vé sinh
cong so, dam bdo an ninh, trat tu...

M&i mot qudc gia déu xac lap mot
hé théng chudn muc cho hoat dong thuc
thi cong vu, co thé coi day la nhiing gia
tri cot 18i phan anh s ménh, cac muyc tiéu
hoat dong, thé hién ban sic riéng, tinh dac
thu trong t6 chirc va hoat dong cta co quan
hanh chinh, dugc cac cong chuc trong cong
s¢ thtra nhan, duy tri va bao vé€ mot cach
tir gidc. Diéu d6 gbp phan giup ngudi cong
chirc ludn nhan thirc dung vé churc trach,
nhiém vu cta minh, ¢6 ¥ thirc lam viéc tdt,
tan tuy voi cong viée, c6 hanh vi ng xtr,
giao tiép ding muc véi 1anh dao, nhan dén
va dong nghiép. Dong thoi, day ciing 1a yéu
t6 quan trong goép phan ning cao hiéu luc,
hi€u qua hoat dong cua co quan hanh chinh
nha nudc, gitp cho hoat dong quan 1y cua
co quan duoc théng sudt, phan cong, phan
nhi€ém ro rang, tru s¢, canh quan moi trudng
lam viéc van minh, hién dai.

Ba la, van hoa phap ludt con dwoc
phan dnh qua chat rong hoat dong thuc thi,
dp dung phap ludt cua co quan hanh chinh
va doi ngii cong chirc

NHA NUGC VA PHAP LUAT

Vin hoa phép luat luon phan anh chét
luong, trinh do cao cua hoat dong ap dung,
thuc thi phap ludt cia cidc co quan hanh
chinh. Hoat dong thuc thi, 4p dung phap luat
cua cac co quan hanh chinh Xudt phat tir ban
chat cta quyén hanh phap, tuc la thi hanh
phap luat va to chirc doi sdng xd hoi theo
phép luat, dugc thuc hi¢n thong qua nhitng
hinh thirc phap 1y nhu: ban hanh cac chinh
sach quan ly; ban hanh cac van ban quy pham
phap luat nham cu thé héa cac quy dinh cia
luat, nghi quyét, phap 1énh va cac vin ban
quy pham phap luat cua co quan hanh chinh
cAp trén; ban hanh cac vin ban c4 biét nham
ap dung cac quy pham phap luat vao thuc té
doi sdng, 1am phat sinh, thay ddi hodc chdm
dut cac quan hé phap luat hanh chinh cu thé.
Hinh thttc nay duoc céc co quan hanh chinh
sir dung rat phd bién trong hoat dong quan
1y nha nuéc trén cac linh vuc cta doi song
x4 hoi...

Hoat dong chap hanh phap luat cia
cac co quan hanh chinh va nhiing ngudi co6
tham quyén duoc tién hanh trén co so va dé
thi hanh luét, gop phan thuc hién chirc ning
quan 1y ctia Nha nudc trén tat ca cac linh vuc
ctia doi song x4 hoi. Viéc thuc hién, 4p dung
phap luat co thé duoc tién hanh théng qua
nhitng quy trinh gian don nhu hoat dong ban
hanh van ban quan 1y hanh chinh ca biét van
dung quy dinh cua phép luit vao diéu kién,
hoan canh cu thé véi nhitng d6i tuong cu
thé. Tuy nhién, ciing c6 thé thuc hién thf)ng
qua quy trinh phuc tap tr xdy dung, tham
dinh, xin y kién, t1ep thu hoan thién... voi su
tham gla cua nhleu co quan, t chirc, c4 nhan
¢ tham quyén. Hoat dong d6 phai luén bao
dam nguyén tic phap ché XHCN trong tat ca
cac giai doan thuc hién phap luat, kién quyét
dau tranh véi nhitng hanh vi ap dung phap
luat khong dang, khong phu hop. Van ban
ap dung phap luat phai dugc ban hanh dung
thim quyén, phai co co s& phap 1y, ban hanh
ding trinh ty, thu tuc va hinh thirc do phap
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ludt quy dinh, dong thoi phai dam bao tinh
kha thi, phai c6 kha nang thyc hién dugc
trong thuc té.

Van hoéa phép luat trong co quan hanh
chinh cling doi héi viéc td chirc thuc hién
phap luat phai dam bao tinh cong khai, minh
bach, dac biét trong giai quyét tha tuc hanh
chinh cho ngudi dan, doanh nghiép. Trong
qua trinh thyce thi cong vu, doi ngili cong chure
phai ndm 3 va van dung céc quy dinh phap
luat, phuc vu nhan dan véi tinh than liém
chinh, ¢&am bao quyén va lgi ich hop phap
cua cac t6 chirc, ca nhan. Ho phai thong thao
vé nghiép vu trong viéc giai quyét cac cong
viéc thuge thim quyén ctia minh; c6 ¥ thic
t6 chuc, ky luat, tinh than trach nhiém cao
trong thuc thi cong vu. Ban linh, sy hiéu biét
phap luat sau sic, kinh nghiém nghé nghiép,
kinh nghi¢m ap dung phép luat, kinh nghiém
song, nhan cach, dao duc, uy tin cua nguol
cong chire trong xa hoi cling 1a yéu t6 quan
trong dam bao van hoa phap luat trong hoat
dong quan ly hanh chinh nha nudc.

Nhu vay c6 thé thiy rang, cac yéu t6
bao gém su hiéu biét, trinh do nhéan thic
phap luat ciia doi ngii cong chire, chét luong
cia hé théng VBPL ciing nhu hoat dong
thue thi, 4p dung phap luat 13 nhiing yéu tb
co ban tao nén van hoa phép luat trong co
quan hanh chinh nha nudc. Tuy moi yéu t6
déu co nhitng ndi dung, vai tro, dac diém

TAI LIEU THAM KHAO

riéng nhung giita chiing lai c6 mdi quan hé
bién chung, taic dong 13n nhau, lam tién dé,
diéu kién cho nhau phat trién.

Vin hoa phap luat 1a mot thé théng
nhit bao gdm cac thanh t§ co ban, giita
chung vtra c6 mdi lién hé hitu co, chiu sy
tac dong thudng xuyén cia doi séng kinh
té, chinh tri, van hoa cua quéc gia, dan tdc
va thoi dai. Hé théng VBPL duoc thé hién
v6i ¥ nghia 13 cac san phdm vat chat cua y
thirc phap luat, cia trinh d6 nhan thic, hiéu
biét vé& phap luat cua d6i ngii cong chc.
Dong thoi ca y thire phap luat cua doi ngi
cong chirc va chat luong ctia hé théng VBPL
cung 13 nhitng tién dé quan trong bao dam
cho hoat dong thuc hién va ap dung phéap
luat dat duoc két qua cao trong thuc tién. Su
hiéu biét phéap luat cta cong chirc cang day
du, siu séc, toan dién, hé théng VBPL cang
ding dén, nhan van, tién bo thi hoat dong
thyc thi phap luét, bao v€ phap luat cang tr&
nén chu dong, tu giac, tich cuc.

Viée t6 chirc thuc hién phap luat, ap
dung phap luat cua cac co quan hanh chinh
va mdi ca nhan cong chirc trong hoat dong
thue thi cong vu, 16i séng theo phap luét
cling nhu trinh d§ van dung phép luat trong
qua trinh quan ly xa hdi la mot két qua tat
y€u cua qua trinh nhan thuc nam bt kién
thirc phap luat va 1a yéu t6 khong thé thiéu
duoc cua van hod phép luatm
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1. Khai niém, phin loai hop dong

cong dong

Hop dong cong dong con duge goi 1a
hop ddng tap thé (collective contract). Loai
hop ddng nay co cac dic trung ndi bat vé

Tém tit:

Trén thé gioi, hop ddng néi chung c6 thé phan loai thanh hop dong
¢4 nhéan va hop dong cong ddng. Cach phan loai hop dong nhu vay
ra doi do doi hoi khach quan va c6 ¥ nghia rat 16n trong doi sdng
x3 hoi hién dai, nhat 1a trong linh vyc kinh doanh, thuwong mai.
Hién nay, cach phan loai nay con kha xa la véi khoa hoc phap ly
& Viét Nam. Mac du cac dao luat chuyén nganh hién hanh co6 cac
quy dinh chi tiét v& nhiéu loai hop ddng cong ddng, song dang tiéc
12 B6 luat Dan sy nam 2015 khong nhic téi cach phan loai nay va
khong chu v t6i viée quy dinh vé hop ddng cong dong.

Abstract:

Generally, contracts can be classified into two categories of
the individual contracts and the community contracts. This
such classification of the contracts was born due to objective
requirements and great significance in modern social life,
especially in the field of business and commerce. Currently,
this classification is quite strange to the legal science in
Vietnam. Although existing specialized laws have detailed
the legal provisions on several types of the community
contracts, unfortunately the Civil Code of 2015 does not cover
the mentioned classification and does not pay attention to
regulating the classification of the community contracts.

phuong dién chu thé giao két hop dong, vé su
biéu 16 y chi giao két hop dong, vé hinh thirc
ctia hop ddng, va vé hiéu luc cua hop dong.
Hop dong ca nhan duoc hiéu 1a loai
hop ddng do cac ca nhan hay phap nhan don
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l¢ giao két voi nhau va chi c6 hi¢u lyc ap
dung gi6i han ddi VOl cac bén giao két do'.
Trong khi do, hop dong cong dong co hiéu
luc d01 voi ca nhung ngucn khong tham gia
giao két, ngay ca doi voi nhimng nguol phan
d01 cac diéu kién cua hop dong Vi vay, hop
dong ca nhan va hop dong cong dong khong
nhu’ng rat khac nhau vé phuong dién higu luc
ma con khac nhau & phuong dién giao két.

So véi cac loai hop dong khac, hop
dong cong dong co cac dic diém phap ly
nhu sau:

(1) Hop dong cong dong lién quan
den nhi€u ngudi trong mot hodc nhiéu cong
ddng nhét dinh;

(2) Hop dong cong dong c6 hiéu luc
dbi Voi tat ca cac thanh vién trong mot hodc
nhiéu cong dong nhat dinh c6 lién quan,
tham chi c¢6 hiéu lyc ddi voi ca nhung thanh
vién khac ngoai cong ddng hodc cac cong
dong do;

3 Yéu t6 y chi cta céc thanh vién bi
hop dong rang budc khong phai 1a yéu t6
can thiét va duoc xem xét.

(4) Nguoi tryc tiép giao két nhan danh
cong dong hodc cac cong dong

Nhu Vay, co the thay rang, hop dong
cong dong co nhleu dlem khac biét voi
nhiing loai hop ddng truyén thong khac.
Hién nay ¢ Viét Nam, mdc du Bo ludt Dan
su nam (BLDS) nam 2015 khong dé cap t6i
hop ddng cong ddng, nhung cac vin ban
luat nhu Bo luat Lao dong nam 2013, Luat
Doanh nghi¢p nam 2014 va Luat Pha san
niam 2014 déu c6 cac quy dinh vé hop dong
cong dong.

Tt nhitng phan tich néu trén, co thé
dua ra dinh nghia vé hop dong cong dong
nhu sau: “Hop dong cong dong 14 loai hop
dong dugc glao két gitra mot nhom ca nhan
hay t6 chirc, c6 hiéu lyc ap dung ddi voi tat
ca cac thanh vién trong nhom, cho du nhiig
thanh vién nay khong phai 1&‘1 bén truc ticp

glao két hop dong, trong mot 5O tru:o’ng hop,
con c6 hiéu lyc ap dung ddi voi ca nhiing
nguoi khong phal 1a thanh vién trong nhom
(vi dy thoa udc lao dong tap thé).

Co nhiéu cach phan loai hop dong
cong dong Cén ctr vao sy biéu 16 y chi cua
chu thé ky ket hop dong, c6 thé chia hop
ddng cong ddng thanh hai loai sau:

- Hop dong giao ket g1u’a mot bén
nhan danh mot hodc nhiéu cong dong voi
mot hodc nhidu bén khac ma co thé 1a mot ca
nhan, mét thuc the khac hay mot cong dong
Trong loai hgp dong cong dong nay, cac bén
biéu 16 y chi d6i lap nhau boi ho trao doi loi
ich v&i nhau (néi don gian quyen va nghia
vu cua cac bén tuong tng v6i nhau). Loai
nay thuong thdy nhit 13 théa udc lao dong
tap thé.

- Hop dong giao két gitra nhitng ngudi
trong cung mot cong dong Trong loai hop
dong cong dong nay, cac bén biéu 16 y chi
ddng hudng véi nhau (tuy nhi€n c6 thé anh
huong phan nao t6i loi ich cua nhau) Vi duy,
ngh1 quyét cua dai hoi dong c6 dong cong
ty co phan, nghi quyét ciia hoi nghi chi ng
trong truong hop thuong nhén bi pha san..
1a hop ddng cong dong.

Khi nghién ctru vé su biéu 10 ¥ chi, co
quan diém cho rang, trong hop dong thong
thuong hay truyén thng pha1 c6 su biéu 10
¥ chi nguoc chiéu nhau va huong té1 nhau
chu khong c¢6 su biéu 16 y chi cta cac bén
vé cung mét dich’. Nhan x¢ét nay chua thoa
dang doi voi cac loai hop dong truyén thong
nhu hop dong 1ap hoi, huwong ude... Vi vay,
khong thé can ctr Vao huong biéu 16 y chi dé
xac dinh tinh truyen thong hay tinh hién dai
ctia céc loai hop dong.

Thoa ude lao dong tap thé duoc giao
két gitra cong dong ngum lao dong vdi chu
su dung lao dong c6 hudng biéu 16 ¥ chi
ngugc chiéu nhau va hudng t6i nhau gilra
hai bén. Song loai hop dong nay khong thé

1 Corinne Renault-Brahinsky, Dai cuong vé phép luat hop dong, Nxb. Vin hoa - Thong tin, Ha Noi, 2002, tr. 26.
2 Bui Thi Thanh Hang, “Giao dich dan sy” (tr. 128 - 194), Gido trinh luét dan su, Hoc vién Tu phap, Nxb. Cong an Nhan

dan, Ha N¢i, 2007, tr. 136.
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xem la loai hgp dong tmyen thong. Nghi
quyet cua dai hoi dong co dong cong ty
¢ phan dugc g1ao két gitra cac thanh vién
cua cong ty v6i nhau nham mot hodc mot
s6 cong viéc hay myc dich cu thé. Nhu vay
xét vé& biéu hién bén ngoai, thi ho (nhu’ng
thanh vién cta cong ty) ludn ludn bicu 16 ¥
chi dong hudng. Tuy nhién, xét cu thé trong
tung ndi dung, trong tirng truo’ng hop cu thé,
thi c6 thé co sy xung dot quyen loi.

Vi Vay, co the no6i rang, viéc phan loai
hop ddng cong ddng cin cir vao huong biéu
16 ¥ chi chi 1a mét thu phap dé tach cac loai
hop dong cong dong ra dé nghién ctru chir
khong c6 y nghia vé ndi dung phap ly.

2. Giao két hop ddng cong dong

Nhu phan trén da dé cap, thoa thuén la
yeu td dau tién cta hop dong. Theo truyen
thdng thong luat (Common Law), hop dong
c6 ban chat 1a sy thong nhat y chi (a meeting
of minds) cua cac bén glao két hop dong,
va 1a yéu t6 dé gdy tranh cai nhat®. Sy thoa
thuan hay sy thong nhat y chi ¢6 hai manh
ghep do la: (1) d€ nghi g1ao ket hop dong,
va (2) chap nhan dé nghi giao két hop dong.

Pé nghi giao kct hop dong ludn luén
dugc coi 1a mdt su biéu 16 y chi mong muon
tao lap nén mot sy rang budc trong khudn
khé cua mot hop dong giita bén dé nghi voi
bén duoc dé ngh1 bicu2.1.2 B nguyen tac
cua Unidroit v€ hop dong thuong mai qudc
té ndm 2004 dinh nghia dé nghi giao két hop
dong nhu sau: “Mot deé xuat (proposal) duoc
goi la dé nghi (offer) néu nd du rd rang va
thé hién y chi cua bén dua ra dé nghi bi rang
budc khi dé nghi giao két dwoc chap nhan”.

Khoan 1 Bleu 14, Cong udc Vién nam
1980 vé hop dong mua ban hang hoa quoc
té quy dinh: “Mot de nghi ky két hop dong
gLn cho mét hay nhiéu nguol xac dinh duogc
coi la mot chao hang néu co6 du tinh xac dinh
va neu no chi rd y chi ctia nguodi chao hang
mudn ty -rang budc minh trong truong hop
c6 su chap nhan chao hang d6. Mot dé nghi
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la du tinh x4c dinh khi n6 néu r6 hang hoa
va an dinh s6 lugng va gia ca mot céach tryc
tlep hodc gian tlep hoac quy dinh thé thirc
xac dinh nhirng yéu t6 nay”.

Quy dinh trén cho thay, ¢O hai dleu
kién chu yeu cla dé nghi giao két horp dong
1a: néu o ¥ chi giao két hop dong; va ¢ du
tinh xac dinh.

Tinh xac dinh & day pha1 duge hiéu la:
néu 1o d6i tuong va mot so diéu kién thlet
yéu cua hop dong néu dugc bén duoc dé
nghi chap nhan.

BLDS 2015 cua Viét Nam yéu cau
phai chap nhan toan b cac diéu kién cua dé
ngh1 Chap nhan d& nghi giao két hop dong
c6 thé dugc rat lai néu thong bao rat lai duge
gui dén trude hodc dén cung lac véi chap
nhan. Theo phuong thirc glao két hop dong
c6 gip g0, trao ddi truc tlep thi bén dugc dé
nghi phai tra 101 ngay vé€ vigc co chap nhan
hay khong chap nhan dc nghi giao ket hop
ddng hodc cac bén co thé thoa thudn vé viéc
tra 101 chap nhan sau do.

Tuy nhién, trong giao két hop dong
cong dong, do tinh chat khac biét cua loai
hop dong nay, dac biét la truong hop giao
két hop dong co su bleu 16 y chi dong hudng
thi rat khé xac dinh dé nghi va chap nhéan de
nghi. Vi vay, phép luat thu:o*ng datra nhung
trinh ty, thu tuc dac bi€t khi giao két dbi voi
loai hop dong nay.

1. Giao két théa wéc lao dong tdp thé

Thoa udce lao dong tap thé 1a mot loai
hop dong trong hinh thie. Vi vy, thu tuc
giao két thoa udc lao dong tap thé thuong
dugc phap luat quy dinh kha cy thé va
chi tiét.

Tb chirc Lao dong quoc té (ILO) thong
qua 02 cong udce va 02 khuyen nghi vé thoa
ude lao dong tép thé, bao gom (1) Cong
udc sb 98 nam 1949 Ve viéc ap dung nhiing
nguyén tic cua quyen t6 chtrc thuong luong
tap the (2) Cong udc sd 154 nam 1981 vé
xuc tién thuong lugng tap thé; (3) Khuyén

3 A.James Barnes, Terry Morehead Dworkin, Eric L. Richards (1991), Law for Business, Richard D. Irwin, Inc, p. 122.
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nghi s6 91 ngay 29/6/1951 Ve thoa udgce lao
dong tap thé; va (4) Khuyen nghi s6 163
ngay 19/6/1981 vé xtc tién thuwong lugng
tap thé (Cong udc 154).

_Thu tyc giao két thoa udce lao dong tap
the can dap tmg yéu cau sau: frudc het, sy
nhat tri cao nhat nhu ¢6 thé vi cac diéu kién
cua thoa udce tap thé ké tir giai doan thuong
luong, so thao can duoc quy dinh chat ché
va can cong khai cho moi ngu01 bi tdc dong
boi thoa ude nay biét bai quyén va nghia vu
chira du’ng trong d6 anh huong truc t1ep dén
quyén va loi ich hop phédp cua ho, va chinh
ho 1a nhiing ngudi phai thi hanh céc dleu
kién trong thoa udc do; thir hai, c6 su k1em
soat chat ch€ cua co quan nha nude co thAm
quyen boi 18, viéc thi hanh hodc bt thi hanh
cac diéu kién trong thoa udc lao dong tap
thé c6 thé gdy anh hudng 16m t61 1gi ich cua
cong dong do chinh tinh chat rang budc s6
dong khong tham gia giao két ctia thoa udce
nay tao ra.

2. Ra nghi quyét héi dong

Theo quy dinh cua BLDS 2015, thu
tuc ra nghi quyet hoi dong trong céac phap
nhén cin bao gdm nhitng bude sau: (1) triéu
tap hop hdi dong; (2) di€u kién va thé thirc
tién hanh hop hoi dong, (3) thu tuc thong
qua nghi quyét cia hoi dong; va (4) bién ban
hop hoi dong.

Viéc vi pham céac quy dinh vé thu tuc
hop hoi ddng dén t6i nghi quyét (hop ddng)
bi vo hi¢u hoac co the bi v hiu. Hinh thuc
thong qua nghl quyet hoi dong c6 thé dudi
hinh thtrc lay ¥ kién cac thanh vién phap
nhén van ban. Cudc hop cua hoi dong thanh
vién can tuén thu quy dinh cua phap luat
vé thanh phan va sb lugng thanh vién tham
dy. Bién ban hop hoi dong co gia tri chimg
clr vé nhitng gi da d1en ra tai phién hop. Do
do, phap luat hay d1eu 1¢ thuong quy dinh
nhirng ndi dung chu yéu phai duoc ghi trong
bién ban.

3. Ra nghi quyét cia héi nghi chii ng

Noi dung va trinh tu tién hanh phién
hop ctia hdi nghi chu ng duge Luét Phé san
nim 2014 quy dinh kha cu thé. Nghi quyét
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cua hoi nghi chu ng chi hu’ong t61 ba noi
dung hay ddi twong chu yéu la: (1) dé nghi
dinh chi giai quyét yéu cau mo thu tuc pha
san do thuong nhan khong 1am vao tinh
trang pha san; (2) dé nghi phuc hdi san xut
kinh doanh cua thuong nhén bi m¢ thu tuc
pha san; va (3) d& nghi tuyén b pha san dbi
v61 thuong nhan.

4. Bdc diém cua giao két hop dong
cong dong

Qua phén tich vé glao ket ba loai hop
dong cong dong néu trén, ¢o the rit ra dic diém
cta giao két hop dong cong doéng nhu sau:

Thir nhat, tat ca cac hop ddng cong
ddng thudng phai thé hién dudi hinh thirc
van ban va phai tuan thu nhiing theo nhing
trinh tu thu tuc giao két dic biét do phép luat
quy dinh.

Thir hai, thu tyc chia ra cac budce phai
tién hanh giao két tir dé xudt giao két, thu tuc
gdp g0, nhom hop cho t6i chuong trinh ngh1
sy, tién hanh, trao ddi, dam phan, ky két, xac
nhan va cong bo. .

Thit ba, phap ludt c6 cac quy dinh chat
ché Ve diéu kigén vé noi dung cta ttrng loai
hop dong va dleu kién c6 hi€u lyc riéng biét
ngoai nhirng diéu kién c6 hiéu lyc chung ctia
hop dong.

3. Mt s6 dé xuat, kién nghi

bé hoan thién phap luat dan sy Ve hop
ddng cong dong, chung t6i co mot sd kién
nghi sau:

Thir nhdt, can bd sung quy dinh vé
h0’p dong cong dong trong BLDS lam co s¢
xac 1ap nguyén tac chung cho sy diéu chinh
cac luat chuyen nganh dong thot 1am co s¢
cho viée giai quyet cac tranh chép lién quan
t61 hop dong cong dong;

Thir hai, ra soat lai cac quy dinh cua
ludt chuyén nganh vé hop dong cong dong
nham bao dam tinh théng nhét ciia hé thong
phap luat;

Thir ba, can cu vao quy dinh cua
BLDS, cac luat chuyen nganh can xay dung
quy ché phép 1y riéng cho ting loai hop
ddng chuyén biétm
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1. Tré em va khong gian mang

Mot phan ba nguoi dung internet trén
thé gioi 1a tré em. Tai cac qudc gia phat
trién, tré em chiém mot phan nim sd nguoi
ding internet. Nhung tai cac qubc gia dang

Tém tat:

Viéc bao v€ an ninh mang c6 tac dong truc tiép va lién hé vai
viée bao vé, thyc thi quyén tré em. Do d6, khi xdy dung cac
quy dinh phap ludt vé mang va an ninh mang can phai thiét ké
céc co ché dam bao vira phong, tranh dugc cac rii ro, nguy co
¢6 thé xam hai tré, vira dam béao viéc khong han ché hoic tude
doat cac quyén von c6 ciia cac em.

Abstract:

The protection of the network security provides direct
influences to and is close linked to the protection and
enforcement of the children's rights. Therefore, once the
law on network and network security is developed, it is
necessary to design mechanisms to ensure the prevention
and protection against risks and threats that may harm the
children and ensure that there is no restriction or deprive
them of their inherent rights.

hodc kém phat trién, s6 nguoi dung 1a tré
em co thé 1én dén mot phén hai hoac mét
phan ba tong s6'. Pay 1a con sb théng ké
chinh thirc do Vian phong Kinh té va xi hoi
cta Lién hiép qudc dua ra. Tai Viét Nam,
khao sat cho thiy co dén 38% nguoi ding

1 Sonia Livingstone, John Carr and Jasmina Byrne, GLOBAL COMMISSION ON INTERNET GOVERNANCE Paper

Series: no. 22 - November 2015, trang 6
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internet nam trong do tudi tir 15 dén 242,
Diéu nay cho phép du doan sd lugng tré em
st dung internet ¢ Viét Nam cling nam trong
khoang 1/3 tong sb nguoi dung gidng nhu
ty 1& trung binh cta thé gidi. Ty 18 tré em sir
dung mang dién tir cao khong chi phan anh
thuc té khach quan vé sy ning dong, nhanh
nhay trong viéc niam bat va 1am chu cong
nghé cia giodi tré, nd con cho thay khuynh
huéng chuyén dich thoi quen sinh hoat va
cach thirc song ciia thé hé twong lai tir thé
gidi thuce sang thé gidi ao. Ké tir khi mang
internet ra doi, thé gi6i da chung kién su
chuyén dich manh mé& cac hoat dong co ban
cua con nguoi nhu mua ban, vui choi, gidi
tri, két ndi, tuong tac va ké ca tam 1y, tinh
cam, hon nhan, gia dinh tir moi truong thyc
sang moi truong dién to. Mang internet da
chuyén tir mot phuong ti¢n lién lac, két ndi
trd thanh mot thé gid1 - noi cac hoat dong
con ngudi dién ra. Va mot trong nhitng tac
nhan chinh thuc ddy sy tién hoa nay chinh 1a
tré em, nhom nguoi dung dong dao nhét va
tich cuc nhéat.

Nhu moét logic khach quan, cac hoat
dong cuia con nguoi du dién ra & dau, trong
mdi trudng ndo ciing tiém 4n ca co hoi 1an
nguy co, dic biét 13 ddi véi cac quyén va
loi ich hop phép ciia cac chu thé, nhét 1a tré
em. Khong gian a0’ cling khong phai 1a mot
ngoai 1. Mot mat, mang dién tir tao ra co
hoi dé c6 thé thuc day, thuc thi t6t hon céc
quyén cua tré. Vi du nhu quyen tu do biéu
dat, tuy do ngén ludn, quyén dugc tiép can

va huong thu cac thanh qua van hoc, khoa
hoc, nghé thuat hay quyén duoc gido duc®.
Mit khac, khi thé gii ngay cang két ndi hon
va su két ndi do lai co tinh chit 4o thi cac
nguy co, rii ro cang dé phat ton nhung lai
kho phat hién hon. Lira ddo, lam dung, de
doa, boc 16t 1a cac hién tuwong ngay cang tro
nén phd bién trong khong gian mang va nan
nhan dé bi tac dong nhét lai cling chinh la
tré em’. Chinh hai mat d6i 1ap va song hanh
nay trong moi quan hé giita mang dién tur
va quyén cua tré¢ em la co s dé xay dung
nén cac tiéu chuin k¥ thuat vé an ninh mang
cung nhu cac quy dinh phap ly vé bao vé
hodc han ché quyén cua tré em trén khong
gian mang. Do d6, can phai xac dinh mot
cach cy thé, khoa hoc cac nguy co va co hoi
nay lam co so dé xay dung cac bién phap
bao vé cling nhu thic diy quyén cua tré em
trong cac van ban quy pham phap luat®.

2. Kinh nghiém qudc té vé bién phap bio
vé quyén tré em trén khong gian mang
Céac qudc gia va cong dong qudc té
da cha ¥ tir rit sGm nguy co va rui ro mang
internet c6 thé tao ra dbi voi tré em. Ngay
tir ndm 1996, Lién minh chau Au da ban
hanh cac nghién ctru va khuyén nghi chinh
thirc néu rd cac nguy co ti€u cuc, doc hai
ma tré em co6 thé gip phai va dé& xuit cac
bién phap bao v¢ tré em trong khoéng gian
truc tuyén’. Theo sau do, cac to chirc qudc
té 16n khac nhu OECD hay UNICEF di dua
ra cac nghién ctru va khuyén nghi ciia riéng

Tuén Anh, 40% nguoi ding Internet & Viét Nam 1a dan van phong (ICT News) tai http://genk.vn/net/40-nguoi-dung-
Trong bai viét ndy cic thuat ngit internet, mang di¢n tur, khong gian a0, mdi trudng dién ti 1a cac thuat ngit twong duong
Alison Powell, Michael Hills and Victoria Nash, Child Protection and Freedom of Expression Online Oxford Internet
Federica Casarosa, Safety and Security in a Networked World: Balancing Cyber-Rights and Responsibilities Oxford
Tony Krone, Developing measures of prevention and enforcement against the backdrop of international difference:

Protecting children from online sexual exploitation: in search of a standard trinh bay tai hdi thao Safety & Security in
a Networked World: Balancing Cyber - Rights & Responsibilities (An Oxford Institute Internet Conference 8th — 10th

2
internet-o-viet-nam-la-dan-van-phong-20140916094756834.chn 1én mang ngay 25/09/2017.
3
va s€ dugc dung thay the cho nhau.
4
Institute Forum Discussion Paper No. 17, 1 March 2010.
5
Internet Institute Conference tr. 1 — 2.
6
September 2005).
7

34|

Commission of the European Communities, Green Paper on the protection of minors and human dignity in information-
al and audiovisual services, 16 October 1996, COM (96)
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minh dé bao vé quyén cia tré em trén thé
gi6i mang®. Cac nghién ctru nay chi ro cac
nguy co va rui ro déi véi tré em tir thé gioi
mang 14 rat da dang, phtic tap. Chiing c6 thé
duoc mo ta nhu sau:

BAN VE DU AN LUAT

1a cac nguy co ddi véi stic khoe, vi nhu tu
tr, tu 1am hai ban than, r6i loan an uéng hay
bénh nghién internet. Ngoai ra, con c6 cac
nguy co vé tinh duc va gidi tinh nhu bi lam
dung, buon ban. Bén canh do, cac rui ro do

Online Risks and
Vulnerabilities

Internet Technology Risks

IComercial related risks

information privacy and]
Security Risks

—— I

1 ———

Content Risks Contact Risks Online marketing

Overspending

Information
Security

Exposure to Information
Fraudulent Privacy
Activities

Exposure to age
restricted produce)

lllegal activities, lOnline harassment

Harmful content , cyber bulling,

problematic
content sharing

Harmful advice

Revelation of
personal data

xposure to onling
Fraud and Online Online Scams,
Scams Identity theft,

Nguon: Mercy Wanjau, Patricia Muchiri, Vincent Ngundi and Geoffrey Tolle,
Kenyan country experience:A safer cyber space for children Africa Child Online
Protection (ACOP) Summit 15th-16th December, 2014, Kampala, Uganda

Theo mo ta trén, cd6 ba nhom rui ro
chinh d6i v6i tré em d6 1a: (1) Rai ro vé
cong nghé mternet vi dy nhu ndi dung doc
hai, va rai ro vé giao tiép, vi du quiy rdi
tinh duc tryc tuyén; (2) rui ro vé thuong mai
dién tu, vi du, quang cdo, chi ti€éu qua muc
hodc bi Itra dao; va (3) rai ro vé an ninh va bi
mat doi tu cia tré em, vi du, bi danh cip bi
mét c4 nhan hodc bi tAn cong mang.

Céc nha nghién cuou cua DPai hoc
Oxford, dua trén 148 nghién ctru thyc chung
da duoc cong bd di théng ké cac mdi nguy
hai cu thé sau dbi véi tré em trén mang
internet.

Nhirng nghién ctru thuc ching nay cho
théy muc do chi tiét va cu thé cta cac hiém
hoa ddi v&i tré em tir thé gidi mang. Pac biét

bi bét nat hay xtic pham danh dy nhan phdm
c4 nhan tryc tuyén ciing 14 cac nguy co tiém
an to 16m°.

Tur viéc nhan dién va phan tich céc rui
ro do, cac t6 chirc qudc té cung nhu quéc gia
da dé xuat nhiéu bién phap nham bao vé tré
em trén mang va kién nghi viéc thuc thi céc
bién phap nay dudi cac ché dinh va quy dinh
phap 1y khac nhau. Céc bién phap nay co6 thé
dugc nhom lai trong ba nhém la: kiém soat;
ngan chan; va gido duc.

- Dién hinh cho nhém kiém soat 1a
viéc quy dinh trao cho bd me, ngudi giam
hg, dai dién theo phap luat, hodc truc tiép
cham so6c nudi dudng tré em quyén sir dung
cac bién phap hodc thiét bi k¥ thuat dién
tir dé kiém soat mot cach can thiét va phu

8  OECD, The Protection of Children Online, Recommendation of the OECD Council (2012).
9 Vera Slavtcheva-Petkova, Victoria Jane Nash & Monica Bulger (2015) Evidence on the extent of harms experienced by children
as a result of online risks: implications for policy and research, Information, Communication & Society, 18:1, 48-62
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Table 1. Types of harm experienced by minors as a result of online risks.

Types of harms %" N
Health-related: 63
1. Pro-eating disorders 30 19
2. Self-harm 16 10
3. Suicides 14 9
4. Internet addiction 11 7
5. Other 29 14
Sex-related: 49
1. Processes 51 25
2. Risk factors and predictors 45 22
3. Eftects 25 12
Cyber-bullying: 36
1. Prevalence 36 13
2. Impact of cyber-bullying on anxiety 17 6
3. Association between cyber-bullying and depression 11 4
4. Predictors of cyber-bullying 11 4

Nguon: Vera Slavtcheva-Petkova, Victoria Jane Nash & Monica Bulger (2015)
Evidence on the extent of harms experienced by children as a result of online risks:
implications for policy and research, Information, Communication & Society, 18:1, trang 53.

hop viéc tiép can mang va cac ndi dung truc
tuyén cua tré em'®

- Bién phap ngan chan cho phép cac
nha 1ap phap hodc hanh phap thiét lap cac
yéu cau budc cc cong ty cung cép dich vu
internet hodc cac cha thé co lién quan tryuc
tiép khac phai sang loc cac ndi dung bi coi
1a doc hai dbi véi tré em trén internet. Vi
du, khiéu dam hodc bao luc dong thoi phai
bao céo va cap nhat thuong xuyén téi cac co
quan ¢ thim quyén vé viéc thuc thi nghia
vu ngan chan, sang loc cua minh. Bién phap
nay c6 thé dugc thiét 1ap qua céac quy dinh
phap 1y bit budc hodc qua cac bd quy tic ndi
bd do cac hi¢p hoi ban hanh''.

- Bién phép gido duc c6 muc dich giao
duc an ninh mang cho tré em. Theo cach
tiép can nay, cac t6 chirc qubc t& khuyén

c4o cac truong hoc, nhat 14 cac trudng phd
thong phai dua mon hoc hodc co tiét hoc vé
an ninh mang vao trong chuong trinh giang
day cho tré em dé cac em biét cach phong va
tranh cac rui ro, nguy co c6 thé gip phai khi
tiép can va str dung mang'?

Tuy nhién, cac bién phap kiém soat,
ngan chan va gido duc nay phai duoc ap
dung trong y thirc ludn ton trong hai quyén
can ban cua tré em; d6 1a quyén tu do ngdn
luan va quyén riéng tu. Day 14 hai quyén cin
ban caa mot xa hoi tu do dan chu. Yéu cau
nay nhin manh rang cac bién phap bao vé
vura phan tich phai dugc xay dyng trén co s&
t6n trong quyén tu do ngdn luin va quyén
riéng tu. Bat ky viéc han ché quyén nao déu
phai do luat dinh, nham dat dugc cac muc
tiéu thuc sy cia xa hoi, ddm bao hi¢u qua

10 Commission of the European Communities, Green Paper on the protection of minors and human dignity in informational

and audiovisual services trang 15 — 20.

11 Ofcom, Ofcom report on internet safety measures: Strategies of parental protection for children online (16 December
2015). Vi du nhu B6 gido duc Vuong qudc Anh dang tham vén cong ching dé ban hanh céc quy tdc yéu cdu cac
truedng phai sang loc va giam sat cic ndi dung doc hai trén mang internet ma hoc sinh c6 thé tiép cén tai truong. Xem
Department for Education, New measures to keep children safe online at school and at home tai https://www.gov.
uk/government/news/new-measures-to-keep-children-safe-online-at-school-and-at-home 1én mang ngay 25/09/2017.
Xem thém OECD, The Protection of Children Online, Recommendation of the OECD Council (2012) trang 43 — 44.

12 OECD, The Protection of Children Online, Recommendation of the OECD Council (2012) trang 44.
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nhung khéng duoc ap dit cac han ché bt
hop 1y d6i véi viéc thuc thi quyén. Noi cach
khac, cac bién phap han ché néu co phai hop
1y"3. Didu nay doi hoi sy nhan thic va hiéu
13 cic quyén cuia tré em va viée thuc thi bao
vé cac quyén dé trong moi truong dién ti.

3. Mt s6 gop y hoan thién Dy thao Luit
An ninh mang

T sy phan tich néu trén, c6 thé rat ra
nhén dinh sau day:

Thir nhat, tré em la nguoi dung thuong
xuyén va la nhom st dung khong gian mang
16n nhat thé giéi hién nay;

Thwr hai, viéc bao v¢ an ninh mang
co tac dong truc tiép va lién hé véi viée bao
v¢, thuc thi quyén tré em; hoac la cac bién
phép bao v¢ an ninh mang c6 muc tiéu bao
vé tré em khoéi cac hanh vi, ngi dung xam
hai; hoac 1a cac bién phap bao v€ an ninh
mang s& co tac dong han ché cac quyén cua
tré em. Hai két luan nay can duge nhan chan
va chuyén tai vao trong bat ky chinh sach
hoic phap luat nao diéu chinh vé khong gian
mang hay an ninh mang dé xac dinh pham
vi diéu chinh, cach thirc diu chinh, cac bién
phap an ninh dugc st dung va gidi han ctia
cac bién phéap an ninh do.

Nhung that dang tiéc, khi xay dung Dy
thdo Luat An ninh mang, duong nhu co quan
chu tri soan thao da khong danh sy quan tam
va nghién ctru thich dang vé van dé bao vé
quyén tré em trén khong gian mang. Diéu
nay dugc thé hién rat rd qua viéc toan bo Dy
thao Luét khong hé c6 mét diéu khoan nao
dé cap truc tiép dén tré em. Trong TO trinh
cta co quan chu tri soan thdo ciing nhu cia
Chinh phi cling khong mot 1an dé cap dén
tré em va quyén cua tré em khi xdy dung

BAN VE DU AN LUAT

Luat An ninh mang'®.

Pé hoan thién Dy thao Luét, co quan
chu tri soan thao can bd sung thém hudng
tiép can dua trén quyén cua tré em; xac dinh
r0 pham vi ctia Dy ludt c6 bao phu ca ba
nhém quyén ddi véi phuong tién, dugc bao
vé va quyén tham gia ctia cic em hay khong?
Hay chi huéng dén viéc bao vé quyén cua
cac em; tach bach rd cac quy dinh 4p dung
cho tré em va cac quy dinh ap dung cho céc
ddi tuong khac, vi du nhu nguoi 16n dé phan
anh dugc cac dic diém, dac thu riéng cua tré
em va vi¢c tham gia vao mdi truong mang
cua cac em.

Ban soan thao va T6 bién tap Du an
Luat An ninh mang can nhan thuc 3 tré em
1a ddi twong str dung mang internet thudng
xuyén va pho bién nhét. Do dé, tré em vira
12 nhom d6i twong 16n nhét ¢6 nhu cau duoc
béo vé khéi cac hanh vi tan cong mang, vua
la nhom c6 kha nang tham gia vao vi¢c thuc
hién cac hanh vi d6; cac bién phap bao vé an
ninh ma cé tac dong gidi han quyén cua tré
em phai duogc ap dung mot cach tuong xtng,
nhat quan, khéng phan biét va khong tudc
b6 cac quyén khong thé bi giéi han's; viéc
ap dung céc bién phap bao v€ an ninh mang
ddi voi tré em nén tuan thu mot trinh tu tha
tuc riéng, chat ch€ hon.

Ngoai ra, Du thdo Luat can bd sung
quy dinh vé cac bién phap bao vé tré em
trén moi truong mang, vi du nhu bude cac to
chirc cung cép dich vy internet phai sang loc
va loai bd thong tin doc hai voi tré em, dinh
ky cap nhat va bao cdo viéc thuc thi nghia vy
nay vai cac co quan chuyén trach bao vé tré
em hay quy dinh céc truong phd thong phai
c6 tiét hoc vé an ninh mang cho cac em W

13 Commission of the European Communities, Green Paper on the protection of minors and human dignity in informational

and audiovisual services trang 12 — 13.

14 T& trinh S&:/TTr-BCA ctia B cong an giri Chinh phu ngay 06/06/2017 v& Dy 4n Ludt An ninh mang, tai http://
duthaoonline.quochoi.vn/DuThao/Lists/DT_DUTHAO LUAT/View_Detail.aspx?ItemID=1382& TabIndex=2 Ién

mang ngay 25/09/2017.
15 Nguyen Minh Tuan, sdd, trang 51 — 56.
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Bai viét phén tich trudng hop thu 1y, giai quyét lai viéc chia
thira k&, chia tai san chung sau khi di c6 quyét dinh dinh chi
giai quyét cia Toa an, duge quy dinh tai Didu 7 Nghi quyét s6
04/2017/NQ-HDTP ngay 5/5/2017 cua Hoi dong Tham phan
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1 va khoan 3 Diéu 192 B6 luat TS tung dan s nam 2015 vé tra
lai don khai kién, quyén ndp don khéi kién lai vu an.
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common properties after the Court's decision to suspend
the settlement is provided for in Article 7 of Resolution No.
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of the provisions in paragraphs 1 and 3 of the Article 192
of the Civil Procedure Code of 2015 on the return of the
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1. Vé cac truong hop dwoc khéi kién lai,
khong dwgc khéi kién lai

Diéu 186 Bo luat TS tung dan sy nam
2015 (Bo luat TTDS 2015) quy dinh vé
quyén khoi kién vu an dan sy nhu sau: “Co
quan, tO chtic, c4 nhan c6 quyén tu minh
hodc thong qua nguoi dai dién hop phap
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khoi kién vu an (sau day goi chung 1a nguoi
khoi kién) tai Toa an c¢6 thim quyén dé yéu
cau bao vé quyén va loi ich hop phap cua
minh”. Khi duong su khéi kién, Toa an phai
tiép nhan, xir Iy don khoi kién, néu dwong sy
da thyc hién dung theo quy dinh cua B6 luat
TTDS va loai viéc thudc thim quyén Toa an



thi Toa an phai thu 1y, giai quyet Khi g1a1
quyét, tiry dién bién cu thé trong mdi vu vigc
dan sy ma Toa an ban hanh “phén quyet
dudi hinh thuc nhu: ban an do Hoi dong
xét xtr ban hanh, hodc dudi hinh thirc quyét
dinh do Hoi déng xét xtr, do Tham phéan ban
hanh. Khi vu viéc da duoc giai quyét va ban
an, quyét dinh da c6 hiéu lyc phap luat thi vé
nguyén tic, Toa an khong thu 1y, giai quyét
lai. Do d6, diém c khoan 1 Diéu 192 B§ luat
TTDS 2015 da quy dinh: “c) Sy viée da
duoc gidi quyét bang ban an, quyét dinh da
c6 hiéu luc phap luat ciia Toa an hodc quyét
dinh da co hiu lyc cua co quan nha nudc cé
tham quyén” ma duong sy khoi kién lai thi
Toa én s€ tra lai don khoi ki€n, khong thy 1y
gidi quyet

Mot trong nhitng hinh thirc duoc coi la
giai quyét vu viéc dan sy, do la quyét dinh
dinh chi giai quyét vu an quy dinh tai Diéu
192 Bo luat TTDS nam 2004 duoc sira doi,
bd sung nam 2011 (B9 luat TTDS 2004) va
quy dinh tai Diéu 217 Bo luat TTDS 2015.

Diéu 217 Bo luat TTDS 2015 da sua
d6i, bd sung nhiéu noi dung so v6i Piéu 192
B luat TTDS 2004 va dugc thiét ké thanh
4 khoan, trong do quy dinh céc can cr phap
luét cho phép Toa an co6 thim quyén dinh
chi giai quy€t vu an khi thugc mot trong cac
truong hop quy dinh tai Didu nay.

Theo quy dinh tai Diéu 218 Bo luat
TTDS 2015, hau qua cua viéc dinh chi giai
quyet vy an s€ la: “I. Khi c6 quyét dinh dinh
chi giai quyet vu an dan sy, duong su khong
co quyen khoi kién yéu ciu Toa éan giai
quyet lai vy 4n dan sy 46, néu viéc khoi kién
vu an sau khong c6 gi khac voi vu an trude
vé nguyén don, bi don va quan hé phép luat
¢6 tranh chap, trir truong hop quy dinh tai
khoan 3 Diéu 192, diém c khoan 1 Diéu 217
cua B¢ luat nay va cac truong hop khac theo
quy dinh ctua phap luat”.

Nhu vay, bén canh quy dinh khong
dugc khai kién lai, B luat TTDS ciing dat
ra nhitng ngoai 1¢, du Toa an da ra phéan
quyét dudi hinh thire ban an hay quyét dinh,
nhung phan quyét d6 khéng dan dén chim

THUC TIEN PHAP LUAT

dat quan hé phép luat va theo luat ndi dung
thi quan hé phap luat d6 van dang ton tai,
van dong; hodc “phan quyét” d6 khong lam
duong su mat quyén khoi kién thi duong su
co quyén ndp don khdi kién lai, Toa an phai
thy 1y, giai quyét, du “phan quyét” d6 van
dang c6 hi¢u luc, do 1a truong hop sau:

- Quy dinh tai diém ¢ khoan 1 Diéu
217 B¢ luat TTDS 2015:

“c) Nguoi khéi kién rit toan bd yéu
cau khoi kién hodc nguyén don da duoc
tri¢u tap hop 1€ lan the hai ma van Véng
mat, trir truong hop ho dé nghi xét xir ving
mit hodc vi su kién bat kha khang, tro ngai
khéch quan”

- Quy dinh tai khoan 3 DPiéu 192 Bo
luat TTDS 2015:

“a) Nguoi khai kién da c6 du nang luc
hanh vi t6 tung dan su;

b) Yéu cau ly hon, _yéu cau thay do6i
nudi con, thay dbi murc cap dudng, murc boi
thuong thiét hai, yéu cau thay d6i nguoi
quan 1y tai san, thay d6i nguoi quan ly di
san, thay doi nguoi giam hd hoac vu an doi
tai san, doi tai san cho thué, cho muon, doi
nha, doi quyén s dung dat cho thué, cho
muon, cho & nhd ma trudec d6 Toa an chua
chap nhan yéu ciu ma theo quy dinh cta
phap luat duogc quyén khéi kién lai;

¢) B ¢ du diéu kién khoi kién;

d) Cac truong hop khac theo quy dinh
cua phap luat”.

Chung t6i cho rang, nhimg trudng hop
dinh chi ma B¢ luat TTDS cho phép duong
su ¢6 quyén khoi kién lai, Toa an phai thu
1y, giai quyét 1a hop 1y, phu hop thyc tién
cudc sdng.

Déi voi truong hop “thoi hiéu khoi
kién da hét” dugc quy dinh tai diém h khoan
1 Didu 192 Bo luat TTDS 2004 va quy dinh
tai diém e khoan 1 Diéu 217 Bo luat TTDS
2015 la: “e) Buong su c6 yéu cau ap dung
thoi hi€u trude khi Toa an cép so thim ra
ban an, quyét dinh giai quyét vy an va thoi
hiéu khai kién da hét” thi ca hai B luat (Bo
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luat TTDS 2004, Bo luat TTDS 2015) déu
khong quy dinh cho duong sy duogc khoi
kién lai.

Tuy nhién, khoan 3 Diéu 7 Nghi quyét
s6 04/2017/NQ-HDTP ngay 05/5/2017 cta
Hoi dong thim phan Toa 4n nhan dan téi cao
(TANDTC) huéng din mét sé quy dinh tai
khodn 1 va khoan 3 Diéu 192 B¢ luat TTDS
2015 vé tré lai don khoi kién, quyén ndp don
khéi kién lai vu an da quy dinh nhu sau:

"Céc truong hop khac theo quy dinh
ctia phap luat" quy dinh tai diém d khoan 3
Diéu 192 Bo luat TTDS 2015 1a céac truong
hop trong Bo luat TTDS 2015 chua quy dinh
nhung da duoc quy dinh trong Nghi quyét
nay, cdc van ban quy pham phap lut khac
hodc trong cac di€u udc quoc té ma nudc
Cong hoa XHCN Viét Nam la thanh vién.

"Céc truong hop khac theo quy dinh
ctia phap luat" quy dinh trong Nghi quyét
nay la:

a) DPdi voi nhitng vu 4n dan sy tranh
chap vé thira ké tai san ma trudc ngly
01/01/2017, Toa an da tra lai don khoi kién
hodc ra quyét dinh dinh chi giai quyét vu an
va tra lai don khoi kién vi 1y do "thoi hiéu
khoi kién da hét" nhung theo quy dinh tai
khoan 1 Diéu 623, diém d khoan 1 Diéu 688
B0 luat Dan sy (BLDS) nam 2015 thoi hi¢u
khdi kién vu 4n d6 van con, thi nguoi khéi
kién co quyén ndp don khdi kién lai vu an
theo quy dinh tai diém d khoan 1 Diéu 688
BLDS nam 2015 va diém d khoan 3 Diéu
192 B¢ luat TTDS 2015.

Déi voi nhitng vu 4n dan sy tranh chéap
vé thira ké tai san ma trude ngay 01/01/2017
dé dugc Toa an giai quyét bang ban an, quyet
dinh (trir quyét dinh dinh chi giai quyét vu
an dan sy vi thoi hiéu khoi kién da hét) da co
hiéu luc phap luat thi theo quy dinh tai diém
¢ khoan 1 Diéu 192 Bg luat TTDS 2015,
nguoi khoi kién khong co6 quyén ndp don
khéi kién lai vy an do;

b) Dbi véi nhitng vu an dan su chia
tai san chung 1 di san thira ké da hét thoi
han 10 nam ké tr thoi diém mé thira ké ma
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trude ngdy 01/01/2017 Toa an di ra quyét
dinh dinh chi giai quyét vu 4n va tra lai don
khai kién vi chua du diéu kién khaoi kién
chia tai san chung, nhung theo quy dinh tai
khodn 1 Diéu 623, diém d khoan 1 Diéu 688
BLDS nam 2015 thoi hiéu khoi kién vu an
chia thira ké d6i véi di san thira ké d6 van
con, thi nguoi khéi kién co quyén ndp don
khoi kién yéu cau chia di san thira ké theo
quy dinh tai diém d khoan 1 Piéu 688 BLDS
nim 2015 va diém d khoan 3 Diéu 192 Bo
luat TTDS 2015 va Toa an xem xét thu 1y,
giai quyét theo thii tuc chung.

Dbi voi nhimg vy an dan sy chia tai
san chung 1a di san thira ké da hét thoi han
10 nam ké tir thoi diém mé thira ké ma trudce
ngay 01/01/2017 di dugc Toa an giai quyét
bang ban an, quyét dinh (trir quyét dinh dinh
chi giai quyét vu an dan sy vi thoi hiéu khoi
kién da hét) da c6 hi¢u luc phap luat thi theo
quy dinh tai diém ¢ khoan 1 Piéu 192 B
luat TTDS 2015, nguoi khéi kién khong co
quyén nop don khai kién lai vu an do;

¢) Truong hop quy dinh tai khoan 4
Diéu 6 Nghi quyét nay”.

Theo quy dinh cua diém b khoan 3
Diéu 7 Nghi quyét thi c6 thé nhan thay, Hoi
ddng tham phan cin c& vao quan hé thira
ké dé xur ly quan h¢ tai san chung. Noi cach
khéc, Hoi dong tham phén coi hai quan hé
nay la mot, do d6 dd hudng dan xir 1y vé
quan hé tai san chung gidng quan hé thira ké.

Khong kho dé nhan thiy quan hé thira
ké xudt phat tir huyét théng, nudi dudng, tir
¥ chi ctia nguoi dé lai di san, con quan hé tai
san chung, vi¢c hinh thanh nén tai san chung
xudt phét tir dong gép cong siic, tién cua, tir
¥ chi, sy ty nguyén thoa thuén cua cac chu
thé c6 quyén tai san... dé hinh thanh nén tai
san chung. Khi noi tai san chung, chia tai
san chung chi 1a cach noi tat dé chi vé quan
hé s¢ hitu tai san chung.

Thue tién xét xtr ctia Toa an cho thay
da phat sinh mot s6 truong hop sau: truong
hop I, mot sb thim phan da chia tai san
chung khi hét thoi hidu; truwong hop 2, khi



tranh chap chua khoi kién ra toa, thi cac
thira ké da tu thoa thuan phan chia di san,
sau d6 khong thuc hién theo van ban thda
thuan, dan dén viéc khoi kién ra toa an, toa
an liy vin ban thoa thuan 1am co sé chia tai
san chung; truong hop 3, mot vai thira ké
c6 thoi gian khac nhau chiém hiru, str dung
di san, thim phan quyét dinh di san la tai
san chung ctia nhiing thira ké nay. Ching t6i
cho rang, du con thdi hidu hay hét thoi hidu
khoi kién thi di san khong ty nhién chuyén
héa thanh tai san chung cta céc thira ké. Di
san chi tro thanh tai san chung khi tat ca cac
thira ké tu nguyén thdéa thuan di san thanh
tai san chung cua cac thira ké hay ctia mot
s6 thira ké, hodc ca ‘nguoi khong trong dién
huong thira ké (xuat phat tir nguyén tic tu
do, tw nguyén dinh doat dugc quy dinh trong
BLDS). Chi khi c6 su tu nguyén, thoa thuén,
thong nhat ciia tat ca cac thira ké rang khoi
di san 1 tai san chung, thi di san méi chuyén
hoa thanh tai san chung cua nhitng nguoi do.
Tir thoa thuan nay, néu di san 13 loai phai
dang ky va theo yéu cau cia nhimng nguoi
c6 quyén d6i voi tai san chung, co quan ¢6
tham quyén phai cap gidy chimg nhén quyen
s6 htru, quyén st dung dat cho cac chu thé
do, neu c6 yéu cau phan chia tai san chung
c6 nguodn goc 1a di san thira ké, toa 4n phai
thu 1y, chia tai san chung, chi khong phai
chia thira ké. Do d6, chi cdn mot thira ké
khong tham gia thoa thuan, khong dong v di
san 1a tai san chung cua céc thira ké hay mot
s6 thira ké thi di san s& khong tré thanh tai
san chung cua bat ky chu thé nao.

Béi cac ly do néu trén, khi c6 duong
su khoi kién yéu cAu chia tai san chung, Toa
an phai can ctr vao viéc di san da chuyén hoa
thanh tai san chung hay chwa, néu di san da
chuyén hoa thanh tai san chung, s& khong
can cr vao cac quy dinh cua phap luat thira
ké dé giai quyét ma phai can ctr no1 dung
thoa thuan, phap luat vé quyén d6i voi tai
san chung dé giai quyét. Trong truong hop
duong su khdi kién chia tai san chung khong
duoc Toa an chép nhén, dugc thé hién duéi
hinh thirc quyét dinh dinh chi hay dudi hinh
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thirc ban an x bac yéu cau chia tai san
chung, thi khi ban an, quyét dinh nay c6 hiéu
luc, cac duong sy khong dugc khéi kién
chia tai san chung. Nhung diéu d6 khong
can trd cac duong su khoi kién chia thira ké,
néu theo quy dinh cia BLDS 2015 thoi higu
khdi kién van con, vi d6 1a hai quan hé phap
luat khac nhau. Cha thé trong quan hé chia
tai san chung c6 thé giéng quan hé thira ké
va c6 thé khac nhau (néu céc thira ké cho ca
ngudi khong trong dién thira ké dugce hudng
tai san chung c6 ngudn goc 1a di san), nén
viéc thu 1y don khoi kién thira ké khong vi
pham quy dinh tai khoan 1 Piéu 218, diém ¢
khodn 1 Diéu 192 B luat TTDS 2015.

Néu diém b khoan 3 Diéu 7 Nghi
quyét trién khai theo hudng nay thi s& khong
nhiing phu hop véi 1y luan, quy dinh cua
phap luat, ma con phu hop ca véi thuc té.

Do Nghi quyét xudt phat tir quan hé
thira ké nén da quy dinh khi giai quyét yéu
cau chia tai san chung ma Toa an dinh chi
giai quyét thi duong su dugc khoi kién lai,
con truong hop Toa an ra ban an bac yéu
cau khoi kién chia tai san chung, duong su
khong dugc khéi kién lai. Sy lya chon nay
khong chi tao sy thiéu nhat quan ngay trong
cung mdt quan h¢, ma con khong bao dam
tinh cong bang, hop 1.

2. Trwomg hop duge kh0'1 kién lai quyet
dinh dinh chi giai quyet vu an thira ké
dang c6 hiéu luc vily do hét thoi hiéu

Khoan 1 Diéu 218, diém c¢ khoan
1 Piéu 192 Bo luat TTDS 2015 quy dinh,
khong duoc thu 1y giai quyét lai khi quyét
dinh dinh chi giai quyét vu 4n dang c6 hiéu
luc phap luat v6i 1y do hét thoi hiéu. Trong
khi d6, Hoi dong tham phéan lai van dung
quy dinh “Céc truong hop khac theo quy
dinh ctia phép luat” ciia diém d khoan 2 Piéu
192 Bo lugt TTDS 2015 dé huong dan cho
viée thu ly giai quyet lai chi riéng vo6i quan
hé thira ké. C6 thé néi rang, quy dinh nay da
vuot ra khéi pham vi ctia vin ban huéng dan
thi hanh luat vi c6 ndi dung mang tinh chét
stra ddi, bd sung BO luat TTDS 2015.
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Chiing t6i chia s¢ quan diém voi Hoi
dong tham phan khi muén tao ra sy cong
bang trong phan 16n cac truong hop (chi dép
ung phan 16n, vi nhiing trudng hop trong
ban an Hoi dong xét xtr dinh chi giai quyét
thi khong ap dung nhu da quy dinh ¢ doan
cudi diém a, b khoan 3 Dleu 7 Nghi quyét)
hét thoi hiéu du co quyét dinh dinh chi hay
khong c6 quyét dinh dinh chi déu duoc giai
quyet lai. Tuy nhién, thuc té cho thay, hau
hét cac quy dinh cua phap luat déu di sau
cudc sdng, do vay, chi c6 thuong ton phap
ludt maéi tao sy cong bang.

3. Trwong hop cho khéi kién nhirng
truong hop da c6 quyét dinh dinh chi

Khéc véi hinh sy, trong quan hé dan
su bén nay duogc thi bén kia mat, nén moi
quy dinh stra doi, bd sung luat phai tinh dén
tinh 6 6n dinh va phat trién, 14y muc tiéu phat
trlen la chu dao, nham tao da phat trién kinh
té - x3 hoi; nhung mat mat phai it nhit c6
thé, néu thoat ly tur duy nay s& 1a su thét bai
trong 1ap phap thudc linh vuc luat dan su.

Quy dinh tai Diéu 7 ctia Ngh1 quyet co
thé khong gap kho khan khi g1a1 quyet (101
v61 nhimg truong hop Toa an mai ra quyét
dinh dinh chi trong nhiing nam gan déy. Tuy
nhién, quy dinh thoi hi¢u vé thira ké bat
dau xuat hién trong Phép 1énh Thira ké nim
1990 va vé ly thuyét, dén nam 2000 bét dau
ap dung quy dinh Vé thoi hiéu. Do do, nhiing
nam veé sau da xuat hién quyet dinh dinh chi
giai quyét vy an thura ké vi 1y do hét thoi
hiéu, va quyét dinh ndy ngdy mot nhiéu sau
khi sira d6i, bd sung Bo luat TTDS 2004.

Ngoai ra, thuc t& xem xét don giam
dbc tham cac vu 4n thira ké cho thay, nhiéu
truong hop, sau khi Toa an c6 quyét dinh
dinh chi thi Uy ban nhan dan cap c6 tham
quyén da cap gidy chung nhén quyén s¢ hiru
nha, quyen sir dung dat cho mot hay mot sd
nguoi thira ké.

Bén canh d6, cho du chua duoc cap
gidy, hay di duoc cép gidy chimg nhan,
cling c6 khong it truong hop bén thira ké
dang quan ly di san da xay dung nha ¢, cong
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trinh moi trén nha, dit nguyén 1a di san, da
tang cho con, chau, nguoi than, da chuyén
nhuong... Mdi quan h@ gia dinh s()ng gio
mot thoi, vira lang xudng sau quy€t dinh
dinh chi giai quyét, thi nay, bang quy dinh
tai Piéu 7 ctia Nghi quyét, cac co hdi tao
ra song gié mai khong chi trong ndi b gia
dinh, ma ca nhiing chu thé sau khi biét da
¢ quyét dinh dinh chi g1a1 quyét chia thira
ké cua Toa an da tham gia mua ban, chuyen
ddi, chuyén nhuong, ting cho tai san... ndi
1én. Cac ddi twong nay sé du’ng ngdi khong
yén, it nhat cung phai tham gia “ddo tung
dinh”, khi ¢4 thira ké, can ctr quy dinh tai
Diéu 7 Nghi quyét dé khoi kién yéu cau chia
thira ké.

4. Hu’é’ng din vé dwong 16 giﬁi quyét quan
h¢ c6 lién quan ddi véi cac trmmg hop
cho giai quyet lai noi chung, va truong
hop giai quyet lai khi quyet dinh dinh chi
giai quyet vu an dang c6 hi¢u luc

Cho phép khoi kién lai nhiing truong
hop luat khéng cdm 14 can thiét, diéu d6 ciing
¢ nghia ngoai viéc phan chia thira ké, Toa
an s& phai giai quyét cac quan hé dan sy hinh
thanh sau khi Toa an tra lai don khoi kién,
nhat 1a sau khi c6 quyét dinh dinh chi giai
quyét, nhu thé nao cho hop ly. Bay 1a mot
kho khan khong nho d6i voi cac tham phan.
Béi 1€, duong 161 giai quyét s€ rat khac nhau
gitta truong hgp tang cho, vdi truong hop
chuyén nhugng di hoan thanh vé hinh thic;
truong hop chua xay dung voi truong hqp
da pha nha dat di san dé xdy dung nha mdi,
bién dét thd cu, dat vuon thanh vuon cay, ao
nudi tom, c4; gitra truong hop nha dat dugc
cap gidy chung nhan sau khi c6 quyét dinh
dinh chi ma chuyén nhuong, tang cho... véi
nha, dat chua duoc cp gidy chimg nhan da
chuyén nhu:ong, tang cho..., va s€ vo cun
khé khan khi giai quyét tru’orng hop nha dat
da chuyen nhuong, tang cho... qua nhleu
chu, boi dién bién cua gan 20 nam sau quyét
dinh dinh chi. Va con rat nhiéu truong hop
khac lién quan dén van dé néu trén, nhung
chua dugc Hoi dong thim phan huéng dan
trong Nghi quyét nay W
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1. Tai dinh cw va suét tai dinh cwla dit & nhién, phap luat Viét Nam van chua giai

Cho dén nay, mic di cum tir “tai dinh  thich thé no 1a “tai dinh cu” (TDC). Nghién
cu” da duoc st dung 1an ddu tién vao ndm  clru cac quy dinh vé TDC, c6 thé khai quat
1998! va dwoc quy dinh trong Luat DAt dai  rang, TDC la viéc bé tri chd & méi hodc tra
nim 2013, Luat Xay dung nim 2014, tuy  chi phi dé ngudi c6 dat bi thu hoi tim mot

1 Nghi dinh 22/1998/ND-CP ngay 24/04/1998 ciia Chinh phi vé& viéc dén bu thiét hai khi Nha nuéc thu hoi dat dé st
dung vao muc dich qudc phong, an ninh, 1¢i ich quoc gia, 191 ich cong cong hudng dan cac quy dinh cua Luat Dat dai
ndm 1993.
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chd & méi trong truong hop ngudi bi thu hdi
dat khong con chd ¢ nao khac trong pham
vi dia phuong noi c6 dat bi thu hdi va phai
di chuyén chd 62 Tuy thudc vao dién tich
dat bi thu hoi va kha nang chi tra cta nguoi
dugc TPC, néu nguoi du diéu kién duoce bd
tri TDC ma khong nhan tién dé tu lo chd ¢
moi, s& duoc wu tién bé tri TDC tai chd bang
dat & hodc nha & tai khu vuc c6 dét bi thu hdi
hodc tai noi ¢ diéu kién bd tri TDC.

Nguyén tic bd tri TDC 1a: cong khai
hoa phuong an TPC; wu tién bd tri vi tri
thuén loi cho ngudi c6 dat thu hdi som ban
giao mit bang, ngudi co dat thu hoi 13 ngudi
c6 cong véi cach mang; phuong an b tri
TDC di duoc duyét phai duoc cong bd cong
khai tai tru s& Uy ban nhan dan (UBND) cap
x4, dia diém sinh hoat chung cua khu dan
cu noi ¢6 dét bi thu hdi va tai noi TDC’. Dé
duoc nhan mét suat TPC thi nguoi co dat
bi thu hoi phai ndp tién sir dung dat, gia dat
cu thé tinh tién st dung dat tai noi TPC do
UBND cp tinh quy dinh, truong hop nguoi
c6 dét thu hdi duge bd tri TDC ma tién boi
thuong, hd tro khong du dé mua mot suat
TDC t4i thiéu thi duge Nha nuée hd tro tién
du dé mua mot suat TDC t6i thiéu®.

Dé phu hop véi diéu kién, phong tuc
tAp quan cta ting ving, mién, phi hop voi
cac muc boi thuong va kha ning chi tra
cua nguoi duge TDC, céac suit TPC duoc
bd tri theo nhiéu ce‘ip nha, nhiéu muc dién
tich khac nhau nhung dién tich khong thap
hon suat TDC t6i thiéu bang dit ¢, nha &
do UBND cép tinh quy dinh’. Ddi voi suit

TDC bang dat &, do con trong thoi gian chd
dé dugc co quan c6 tham quyén cip Gidy
chting nhan quyén str dung dat (QSDD), nén
vé mit phap 1y, nguoi c6 suat TDC la dat
& thuong c6 thé c6 day du hodc s& c6 mot
trong céc giéy to sau day:

(i) Bién ban hop xét TPC cho cac ho
gia dinh, cd nhdn cé dat bi thu hoi. Bién ban
nay thé hién ngudi c6 dét bi thu hdi dugc cac
co quan c6 thim quyén xac dinh dugc bo tri
mot hodc nhiéu suat TDC béng dét o, co thé
hién 13 dién tich 1a bao nhiéu, nhung c6 thé
chua biét 14 duge bb tri tai khu TDC tai chd
hay ¢ khu TPC nao khac, ciing nhu chua
xac dinh dugc vi tri 16, nén cu thé trong khu
TPC. Trudng hop ndy, néu ngudi cd suét
TDC 1a dat & ma c6 nhu cau chuyén nhugng
thi goi 1a “chuyén nhuong sut TDC”:

(ii) Bién ban béc tham nén TPC. Bién
ban nay thé hién nguoi duoc bd tri TDC
dugc cac co quan c6 tham quyén xac dinh
da bdc tham duge két qua: S6 16 nén, dién
tich, truc duong, khu TbC;

(iii) Bién ban ban giao nén TPC ngodi
thuc dia. Bién ban nay thé hién viéc nguoi
duoc bb tri TDC duoc cac co quan cé thaim
quyén do dac, cim méc va ban giao nén
TDC ngoai thyuc dia;

(iv) Quyét dinh vé viéc giao nén TDC.
Theo do, nguoi dugc bd tri TPC s& duge co
quan c6 thim quyén ra Quyét dinh bang vin
ban giao nén TPC véi cac ndi dung nhu: vi
tri, dién tich cta sudt TDC, sb tién st dung
dat phai ndp, nghia vu nop tién s dung dat,
nghia vu ndp 1€ phi trudce ba,...

2 TS. Phan Trung Hién, Nhitng diéu cin biét vé bdi thuong, hd trg, tai dinh cu khi Nha nudc thu hdi dat, NXB Chinh tri

quéc gia, H., 2014, tr.50.
Khodn 2 Di€u 86 Luat Dat dai nam 2013.
Khoan 3, 4 Biéu 85 Luat Bat dai nam 2013.

EENNVS ]

5 Khoan 3 Diéu 26,27 Nghi dinh 47/2014/ND-CP ngay 15/5/2014 ciia Chinh pha Quy dinh vé bdi thuong, hd tro, téi dinh

cu khi Nha nudc thu hoi dat.
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2. Quy dinh ctia phip luit vé chuyén
nhwong quyén sir dung dat va thyc trang
chuyén nhwong suit tii dinh cwr 1a dat &

2.1 Quy dinh ciia phdp ludt vé chuyén
nhwong quyén sir dung dit

Khoan 1 Diéu 502 BLDS nam 2015
quy dinh: “Hop dong vé quyén st dung dét
(QSDD) phai duoc 1ap thanh van ban theo
hinh thirc phu hgp véi quy dinh cua B9 luat
nay, phap luat vé dat dai va quy dinh khac
cua phap luat c6 lién quan”. Bén canh do,
diém a khoan 1 Diéu 188 Luat Dat dai nam
2013 quy dinh: “1. Nguoi sir dung dat dugc
thuc hién cic quyén chuyén doi, chuyén
nhuong, cho thué, cho thué lai, thira Kké, tdng
cho, thé chip QSDD; gop vén bang QSDD
khi ¢6 cac diéu kién sau day: a) Co Gidy
chting nhan,...”. Ngoai ra, diém a khoan 3
Diéu 167 Luat Dét dai nam 2013 cling quy
dinh: “Hop ddng chuyén nhuong, ting cho,
thé chip, gop von bang QSDD, QSDP va tai
san gin lién v6i dat phai duoc cong chimg
hoac ching thye, trir truong hop kinh doanh
bat dong san quy dinh tai diém b khoan nay”.

Nhu vay, khi thuc hién viéc chuyén
nhuong QSDD thi diéu kién tién quyét 1a
nguoi chuyén nhuong QSDD phai co gidy
chiig nhén va céac bén phai thuc hién thong
qua hop dong. Hop dong chuyén nhuong
QSDD dit phai lap thanh vin ban, c6 cong
chung, ching thuc theo quy dinh ctua phap
luét.

2.2 Thuec trang chuyén nhuong suit
tdi dinh cw la dit ¢

TDC la mét chinh sach cua Nha nudce
ap dung khi thu hoi dat nham dam bao cho
nguoi bi thu hoi dat ¢ didu kién dé tiép tuc
duy tri, on dinh cudc séng. Tuy nhién, trén
thyuc té dién ra tinh trang ngudi duogc bb tri
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suat TDC bang dat & xdy nha ¢ lai chuyén
nhuong cho nguoi khac. Bdi voi ngudi nhan
chuyén nhuong suét tai dinh cu (STPC) 1a
dat & thi mic du ho biét 1a ¢6 rat nhiéu rii
ro cho minh khi nhan chuyén nhugng STDC
1a dat & chua c6 gidy chimg nhén, cling nhu
biét chat luong vé ha téng ky thuat va ha
tang xa hoi cua cac khu TPC trudc mit
khong duoc tdt, tuy nhién, do co nhiéu loi
ich nén ho sin sang chap nhan rui ro.

Nhu cau chuyén nhurong, nhan chuyén
nhuong da théi thuc cac bén tao ra giao dich
dudng vong, phd bién nhét hién nay 1a cac
bén 1ap hop dong y quyén (HDUQ) dé che
gidu viéc chuyén nhugng STDC la dat ¢.
Theo d6, cac bén sé thyc hién giao két thong
qua hai hop ddng, gom: hop dong chuyén
nhuong QSDP va HDUQ. Hop dong chuyén
nhugng QSDD ciing c¢6 cac ndi dung ding
theo quy dinh phép luat nhu: tén, dia chi cua
cac bén; quyén, nghia vu cua céc bén; loai
dat, hang dét, dién tich, vi tri, sd hiéu, ranh
gidi va tinh trang dét; thoi han s dung dat
cua bén chuyén nhuong; thoi han st dung
dat con lai cia bén nhan chuyén nhuong;
gia chuyén nhuong; phuong thirc, thoi han
thanh toan; quyén ctia ngudi thir ba ddi véi
dat chuyén nhuong; cac thong tin khac lién
quan dén QSDD; trach nhiém cia cac bén
khi vi pham hop dong va c6 day du chit ky
cua cac bén. Tuy nhién, h0'p ddng nay sé dé
trong cac ndi dung nhu so thira, to ban do, so
gidy, sb vao s, ngay cip, noi cip cua gidy
ching nhan (do chua c6).

Do chua c6 Gidy chimg nhan QSDD
nén Hop dong néi trén khong dugc cong
chung, chng thuc theo quy dinh cta phap
luat. Pé “hop phap hoa” viéc chuyén
nhugng nay, cac bén 1ap song song vdi hop

6 Diém a khoan 1 Didu 188, diém a khoan 3 Didu 167 Luat Dat dai nam 2013.
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dong chuyén nhugng QSDD mot hop dong
khac d6 1a HDUQ. Theo d6, bén chuyén
nhuong STPC bang dat & s& 1 bén iy quyén,
con bén nhan chuyén nhuong s€ 1a bén nhan
iy quyén, bén chuyén nhugng s& iy quyén
cho bén nhan chuyén nhuong dugc quyén
thay mat, nhan danh bén chuyén nhuong
quyét dinh tat ca cic van dé lién quan dén
sudt TPC nhu: bdc thim, nhan nén ngoai
thuc dia, nhan quyét dinh giao nén, ndp tién
str dung dat, 1am thua tuc dé duoc cap Gidy
chting nhan QSDD, chiém hiru, quan ly, st
dung, dinh doat suat TDC, trong dé c6 viéc
duogc ty quyén lai cho nguoi khac. Thoi han
iy quyén thuong rat dai, thuong 1a tir 15 dén
20 nam tuy thudc vao tién d6 hoan thanh
cta khu TBC. HDUQ nay dugc cong chung,
churng thuc theo quy dinh ctia phap luat. Sau
khi cac bén hoan thanh viéc chuyén nhuong
nady, bén nhan chuyén nhuong s& thanh toan
cho bén chuyén nhuong tr 90 - 95% hoac
100% /gia tri suat TPC (tiy theo thoa thuan)
dé nhan suat TDC va toan bd cac gidy to ban
chinh c6 lién quan dén suit TDC; sb tién
con lai (néu c6), bén nhan chuyén nhuong
s& thanh toan dii cho bén chuyén nhuong
sau khi bén chuyén nhuong duoc co quan co
tham quyén cdp Gidy ching nhan QSDP va
hoan tat viéc cong chimg, chimg thuc hop
ddng chuyén nhugng QSDD cho bén nhan
chuyén nhuong theo quy dinh ctia phap luat.

Sau khi hoan tit viéc giao dich noi
trén, cac bén, ma dac biét la bén nhan chuyén
nhuong di yén tim rang minh da thyc hién
thanh cong giao dich thong qua viéc “lach
luat”. Tuy nhién, hinh thuc giao dich nay
chtra dung nhiing rui ro tir khi thuc hién giao
dich cho dén khi nguoi nhan chuyén nhugng
sudt TPC nhan dugc sudt TDC do.

7 Khoan 3 Piéu 132 BLDS niam 2015.
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3. Nhiing rii ro khi chuyén nhwong suit
tai dinh cw chwa c6 Gidy chirng nhin

Du rang viéc giao dich dd hoan tat,
bén nhan chuyén nhuong da thanh toan tién
theo théa thuan, nhan suit TDC va toan b
cac gidy to ban chinh c6 lién quan dén suat
TPC kém hgp dong chuyén nhuong QSDD
va HPUQ, con bén chuyén nhuong da nhan
du tién theo thoa thuan. Tuy nhién, dbi chiéu
v6i cac quy dinh cua phép ludt hién hanh va
thuc tién thi hinh thirc giao dich nay vén ton
tai rat nhiéu rui ro kho ludng cho bén nhan
chuyén nhuong STPC, béi nhitng 1y do sau:

Thir nhat, HDUQ v6 hiéu. Néu vi bat
ky 1y do nao do, vi du: bén chuyén nhuong
d6i y khong chuyén nhuong, gia bat dong
san tang... thi bat ké thoi gian nao ké tir
ngdy giao dich dwoc xac lap, bén chuyén
nhuong c6 thé yéu cau Toa an tuyén HDUQ
1a vo hiéu’ do hop dong nay dugc xac 1ap
trén co s nham che gidu giao dich khac
d6 1a chuyén nhuong STDC 1a dét ¢ - day
moi 1a giao dich thudc y chi dich thuc cua
cac bén. Khoan 1 Diéu 124 Bo luat Dan sy
(BLDS) nam 2015 quy dinh giao dich dan
su vO hiéu do gia tao nhu sau: “Khi cac bén
xac 1ap giao dich dan sy mot cach gia tao
nham che giéu mot giao dich dan su khac thi
giao dich dan sy gid tao vo hi¢u, con giao
dich dan su bi che gidu van c6 hiéu luc, trir
truong hop giao dich d6 ciing vo hiéu theo
quy dinh ctia B luat nay hodc luat khac co
lién quan”.

Hau qua phap 1y ctia hop dong vo hiéu
la cac bén khoi phuc lai tinh trang ban dau
trude khi giao két hop ddng, hoan tra cho
nhau nhitng gi da nhan, sau d6 méi xét dén
yéu t6 16i dé boi thuong. Tuy nhién, do cac
bén déu co 16i nén s& khong xét boi thuong



thiét hai trong truong hop nay. Khoéan 1, 2
va 4 Piéu 131 BLDS nam 2015 quy dinh:
“1. Giao dich dan sy v6 hi¢u khong lam phat
sinh, thay d6i, chdm dut quyén, nghia vu
dan sy ctia cac bén ké tir thoi diém giao dich
duogc xéc 1ap. 2. Khi giao dich dan sy vo
hi€u thi cac bén khoi phuc lai tinh trang ban
dau, hoan tra cho nhau nhiing gi da nhan.
Trudng hop khong thé hoan tra duoc bang
hién vat thi tri gia thanh tién dé hoan tra. .. 4.
Bén c6 15 gy thiét hai thi phai boi thuong”.

Nhu vay, trong truong hop nay bén
nhan chuyén nhugng QSDD s€ chi dugc
nhan lai s tién da dua cho bén chuyén
nhuong, khong dugc tinh 13i sut. Truong
hop, bén chuyén nhugng khong co thién chi
tra lai hodc da chi xai hét tién ma khong con
tai san dé thi hanh ban an/quyét dinh da c6
hiéu luc phap luat ciia Toa an c6 tham quyén
thi viéc nhén lai s6 tién di dua 13 vo cing
kho khan.

Thir hai, HDUQ c6 thé bi chim dut
do bén uy quyén don phuong chim dut
thyc hién hop ddng hoic theo quy dinh cua
phap luat.

HPUQ c6 thé bi chdm dit do bén uy
quyén don phuong chidm dat thuc hién hop
dong. Bén nhan chuyén nhugng ludn an tim
vi cho rang bén chuyén nhuong khong thé
don phuong chim dut HPUQ dugc, mubn
cham dut hop dong phai c6 sy dong ¥ ctiia bén
dugc uy quyén (bén nhan chuyén nhuong).
Tuy nhién, trong truong hop nay, do céc
HPUQ sé 1 hop dong khong c6 th lao. Vi
vy, bén uy quyén co quyén don phuong
chiam dut HDUQ bét ky luc nao mién 13 bao
truée cho bén duge Gy quyén mot thoi han
hop 1y. Khoan 2 Diéu 569 BLDS nam 2015
quy dinh: “Truong hop uy quyén khong co
thu lao, bén dugc oy quyén c6 quyen don
phuong cham dut thyc hién hop dong bat
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ct luc nao, nhung phai bdo trude cho bén
iy quyén biét mot thoi gian hop 1y; néu ay
quyén c6 thu lao thi bén dugc uy quyén co
quyén don phuong chim dut thuc hién hop
ddng bat ctr luc nao va phai bdi thuong thiét
hai cho bén 1y quyén, néu c6”. Phap luat
hién hanh chua c6 hudng dan cu thé “mot
thoi gian hop 1y 1a bao 1au. Tuy nhién, khi
bén uy quyén don phuong chim dit hop
ddng thi cac bén s& xay ra tranh chip. Cac
bén lai phai khoi kién ra toa 4n dé yéu cau
phan xur va két cuc 1a toa an lai tuyén HDUQ
v0 hi¢u do gia tao nhu da néu.

Khoan 2 Diéu 422 BLDS nam 2015
quy dinh: “Hop dong cham durt trong trudng
hop sau ddy: 1. Hop dong di dwoc hoan
thanh. 2. Theo thoa thuan cua cac bén. 3.
C4 nhan giao két hop dong chét, phap nhan
giao két hop dong chdm dut ton tai ma hop
dong phai do chinh ca nhan, phap nhan d6
thuc hién. 4. Hop ddng bi hity bo, bi don
phuong chdm dat thuc hién. 5. Hop dong
khong thé thuc hién dugc do dbi tuong cua
hop dong khong con. 6. Hop dong chdm dirt
theo quy dinh tai Diéu 420 ctia BLDS nim
2015. 7. Truong hgp khac do luat quy dinh”.
Hau qua phap ly trong truong hop nay sé la:
(i) néu HPUQ cham dut do hét han hoic do
bén nhan Gy quyén chét hodc bi toa an tuyén
bd mat nang lyc hanh vi dan sy, bi han ché
nang luc hanh vi dan sy, maét tich hodc 1a da
chét thi quyén dinh doat suat TDC sé& thudc
vé nguoi uy quyén; (i) con trudng hop
cham dut do nguoi Gy quyén chét, bi toa an
tuyén bd mat nang lyc hanh vi dan sy, bi han
ché nang lyc hanh vi dan sy, mét tich hodc
1a da chét thi quyén dinh doat suat TDC s&
thudc vé nguoi dugc thira ké cua ngudi ty
quyén, ngudi dai dién theo phap luat ciia bén
iy quyeén.

Thir ba, bén nhan chuyén nhuong s€
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gap kho khian trong viée 1am thu tuc cap Gidy
ching nhan QSDD. Do phap luat khong
thira nhan viéc chuyén nhugng QSDP khi
chua c6 gidy ching nhan, nén khi cip Gidy
chtng nhan QSDD cua suat TDC 1a dit ¢ thi
co quan c6 thim quyén chi cip Gidy chimg
nhan QSDD cho nguoi dugce bd tri TDC (chu
gbc). Trong khi d6, suat TDC thuong khong
phai chi chuyén nhugng cho mot ngudi ma
la da chuyén nhuong qua rat nhidu ngudi
trung gian, ma nhitng ngudi nay cé thé lai
khong quen biét nhau. Do d6, rui ro rit 16n
cho ngudi nhan chuyén nhugng cudi cing
1a khi ¢6 Gidy ching nhan QSDD thi khong
thé tim ra duoc ngudi chi gbe dé 1am tha tuc
chuyén nhuong sang tén theo quy dinh phap
ludt. Con trudng hop néu co tim dugc ngudi
chu gdc thi thong thudng s& bi ngudi chu
gbc gay kho khian nham “dé nghi” thém chi
phi méi chiu ky hop dong chuyén nhugng
QSDD cong chung, ching thuc theo quy
dinh cua phap luat.

Thir tw, kho chuyén nhuong lai cho
ngudi khac. Khi nhan chuyén nhugng STDC
1a dt &, néu khong con nhu cAu st dung hodc
bi ket tién... mudbn chuyén nhuong lai suét
TDC nay, thi s& rat kho dé chuyén nhuong
lai cho ngudi khac do vé mit phap 1y khong
rd rang, nguoi nhan chuyén nhuong sau co
thé hiéu rd ban chat va ngai nhiéu hé luy ctia
viéc giao dich chuyén nhuong thong qua
HDUQ.

Thir nam, ngoai nhiing rti ro nhu
phan tich trén, ngudi nhan chuyén nhugng
suat TDC la dat & con gap phai nhing rii
ro khac nhu: bén chuyén nhugng ¢d tinh lira
d4o nham chiém doat tai san, cung mot lac
iy quyén cho nhiéu ngudi. ..

Tom lai, khi tham gia giao dich chuyén
nhuong STDC bang cac hinh thirc néu trén,
bén nhan chuyén nhugng s¢€ ddi mat véi rat
nhiéu rui ro. Hinh thirc giao dich nay khong
thé thay thé duoc viée thuc hién giao dich
hop dong chuyén nhugng QSDP theo quy
dinh cua phap luat dugc.

5. Dé xuit mot sb giai phap

Viéc nhan chuyén nhuong STPC la
dat ¢ khi chua dugc cip Gidy chimg nhan
QSDD sé& gdp rat nhiéu rii ro, bat loi cho
ngudi nhan chuyén nhuong, nhung do suat
TDC ¢6 mdt s6 vu diém nén nhu cau nhan
chuyén nhuong 14 rit 16n. Do véy, ching t6i
dé xuat mot sb giai phap dé han ché rui ro
cho ngudi nhan chuyén nhuong suat TDC 1a
dat ¢ nhu sau:

Mot la, xtr Iy nghiém nhiing truong
hop khong thuc hién ding quy dinh cua
phap luat vé diéu kién khu TDC va can quy
dinh cu thé vé thoi gian cdp Gidy chimg
nhan QSDD déi vai suat TPC 1a dit 6. Mic
du phap luat d4t dai hién hanh co quy dinh
vé diéu kién khu TDC?® nhu: co s ha ting
ddng bo, bao dam tiéu chuan, quy chuan
xdy dung, phu hop véi diéu kién, phong tuc,
tap quan cta ting ving, mién; viéc thu hoi
dat & chi dugc thyc hién sau khi hoan thanh
xdy dung nha ¢ hodc co s ha ting ciia khu
TDC... Tuy nhién, trén thuc té rat nhiéu noi
cht dau tu chua hoan thanh co s¢ ha ting
cta khu TDC theo quy dinh nhung lai thu
hoi dat & cta nguoi dan, thoa thuan thué nha
tro cho nguoi dan ¢ trong thoi gian chd hoan
thanh co s& ha tﬁng cua khu TBC. Mat khac,
phép luat hién hanh chua quy dinh thoi gian
cu thé dé cAp Gidy chirmg nhan QSDP tai cac
khu TDC cho ngudi duoc bd tri TDC. Bén

8  Khoan 2,3 Diéu 85 Luat Dét dai nam 2013; Didu 26 Nghi dinh 47/2014/ND-CP ngay 15/5/2014 cua Chinh pht Quy
dinh vé b01 thudng, hd tro, tai dinh cu khi Nha nudc thu hdi dat.
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canh d6, cac chu dau tu thuong khong mudn
thyc hién som thii tyc cap Gidy ching nhan
QSDD cho nguoi dugce bd tri TDC do ho s¢
néu c6 Gidy chung nhan QSDPD thi nhiing
suat TDC nay sé& gay anh huong dén viéc
béan, chuyén nhuong cac san pham thuong
mai khac ctia chi dau tu. Chinh vi nhiing
diéu nay, nén viéc cap Gidy chung nhan
QSDD cho ngudi duge bd tri TDC thuong
rat chdm (thuong phai mét tir 3 - 5 ndm, ké
tir lac duoc giao nén), c6 trudng hop gan 10
nim van chua duge cip Gidy ching nhan
QSSD. Trong khi d6, nguoi dan lai c6 nhu
cau chuyén nhuong, thé chip, ting cho, bao
lanh... Do vy, can phai xir Iy nghiém nhiing
truong hop khong thuc hién diing quy dinh
ctia phap luét vé diéu kién khu TPC va som
ban hanh quy dinh trong m¢t khoang thoi
gian cu thé ké tir khi ban giao suat TDC thi
cac co quan c6 tham quyén phai cip Gidy
chimg nhan QSDD cho ngudi dugc bb tri
TPbC.

Hai la, hop thic hoa viéc chuyén
nhuong suat TDC 1a dat ¢ khi da boc tham
nén TDC. Boi 1§, suy cho clng déy ciing 1a

TAI LIEU THAM KHAO

1. BO6 luat Dan su nam 2015;

2. Luat Dét dai nam 2013;

3. Luat Cong chiing nam 2014;
4
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quyén tai san. Piéu 115 BLDS nim 2015
quy dinh: “Quyén tai san 1a quyén tri gia
duoc bang tién, bao gdm quyén tai san ddi
v6i d6i tugng quyén so hiru tri tué, QSDD
va cac quyén tai san khac”. Sut TDC 1a dat
& sau khi bdc tham di duoc cac co quan c6
tham quyén xac dinh bang vin ban vé khu
TDC, vi tri 16 nén, ma nén, dién tich va truc
duong cta 16 nén... cho nguoi duge bd tri
TPC. Ngudi duoc b tri TPC chi con chd
cac co quan c6 tham quyén thuc hién cac
thu tuc tiép theo dé cap Gidy chung nhan
QSDD. Do do6, viéc giao dich chuyén nhuong
STDC thyuc chit 1a viéc chuyén giao quyén
va nghia vu ctia nguoi dugc TDC sang cho
ngudi nhin chuyén nhuong, ddy 1a giao dich
dan su, phap luat khong cAm. Hon nita, viéc
hop thtrc héa chuyén nhuong STPC sé& 1a
bién phap han ché nhiing giao dich “ngam”,
“lach luat”, gitip bao v¢ duogc quyén loiva an
toan phap 1y cho ngudi duoc bb tri TDC 1an
ngudi nhin chuyén nhuong STPC. Ngoai
ra, bién phap nay con giup Nha nudc khong
bj that thoat tién thué thu nhap c4 nhan tir
viéc chuyén nhuong QSDP

Nghi dinh 22/1998/ND-CP ngay 24/04/1998 ciia Chinh phu vé viéc dén bu thiét hai khi Nha nuée thu hoi
dat dé sir dung vao muc dich qudc phong, an ninh, loi ich qudc gia, loi ich cong cong;
5. Nghi dinh 47/2014/ND-CP ngay 15/5/2014 cua Chinh phu Quy dinh vé boi thuong, hd tro, tai dinh cu khi

Nha nudc thu hdi dit;

Chau Anh, Nha tdi dinh cu gia 'hoi': Khach 'cam dao dang luéi’, Bao VTC New ngay 06/11/2014 tai http://vtc.

vn/nha-tai-dinh-cu-gia-

hoi-khach-cam-dao-dang-luoi.1.514445.htm truy cap ngay 21/05/2015.

Hoang Qudc Hung, Ba vin dé can canh bdo trong viéc cong ching Hop dong ity quyén, Bo Tu phap ngay
18/04/2015 tai http://moj.gov.vn/huongdannv/Lists/Tail.ieuNghiep Vu/View_Detail.aspx?ItemId=397 truy cap

ngay 20/05/2015;
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i NGHIEN CUU | 49
S6 01(353) T01/2018\_LAP PHAP



THUC TIEN PHAP LUAT

BAN VE TiNH MINH BACH

TRONG QUAN TR| CONG TY CO PHAN O VIET NAM

Phan Thi Thanh Thay*
*TS. Khoa Lut, Pai hoc Quéc gia Ha Ni.

Théng tin bai viét:
Twr khoa: minh bach, quan tri cong ty,
cong ty ¢6 phan

Lich s bai viéet:

Nhén bai:  29/10/2017
Bién tap:  10/11/2017
Duy¢t bai:  20/11/2017

Article Infomation:

Keywords:  transparency, corporate
governance, joint-stock compay

Article History:

Received: 29 Oct. 2017

Edited: 10 Nov. 2017

Appproved: 20 Nov. 2017

heo thong 1& quéc té vé quan trj cong
ty (QTCT) hi¢n dai, tinh minh bach
duoc coi 13 nguyén tic hang dau dé
dam bao tinh hiéu qua va bén viing trong to

50 | NGHIEN cUU

LAP PHAP_/S601(353) T01/2018

Tém tat:

Tinh minh bach dwoc danh gia 1a mot trong nhimg nguyén tic
hang du trong quan trj cong ty. Tang cuong minh bach trong quan
tri cong ty 1a muc tiéu ctia moi cai cach vé phap luat quan tri cong
ty. Vay ban chat va noi dung ciia minh bach 1a gi? Céc yéu cau vé
tinh minh bach duoc thé hién nhu thé nao trong khuén khd phap
ludt quan tri cong ty ¢6 phan va lam thé nao dé nang cao mirc do
minh bach trong cong ty? Bai viét nay s& tap trung lam rd cac van
dé trén dong thoi phan tich nhung kinh nghlem thuc thi tinh minh
bach trong quan trj cong ty cd phan o mot so nu6ce dién hinh trén
thé gidi va & Viét Nam va co mot s6 goi y vé ting cuong tinh minh
bach trong quan tri cong ty cd phan Viét Nam.

Abstract:

Transparency is considered as one of the top principles of
the corporate governance. Strengthening of the corporate
transparency is always the goal of any legal regulations reform
on the corporate governance. Nonetheless, what are the nature
and the content of the corporate transparency? What are the
requirements of the corporate transparency in the legal framework
of the corporate governance? And how to enhance transparent
level in the corporate governance? This article is to provide
the clarifications of these issues while also provide analysis of
the experience of implementing the corporate transparency in
some typical countries in the world and in Vietnam, and then
recommended suggestions for improving transparency of the
joint-stock incorporate governance in Vietnam.

chtrc va hoat dong cta cong ty, bao vé quyén
loi hop phap cua cac dong chu so hitu va
nguo’l co lién quan cua cong ty. Nhitng nam
gan day, yéu cau thyuc thi tinh minh bach



trong QTCT dugc dé cap dén kha thuong
xuyén trén cac dién dan, phuong tién truyén
thong, cac nghién ciru lién quan dén quan
tri cong ty & Viét Nam, dudi goc d6 kinh té
cling nhu luat phap. Theo danh gia cua gioi
nghién ctru va cac co quan chirc ndng, quan
tri cong ty c6 phan (CTCP) & cac quy md
khac nhau ¢ Viét Nam van chua dat duogc
mirc d6 minh bach nhu yéu ciu'. Vay ban
chat va ndi dung ctia minh bach 1a gi? Doi
héi vé thuc thi tinh minh bach dugc thé hién
nhu thé nao trong khuon kho phap lut quan
tri CTCP trén thé gidi ciing nhu & Viét Nam
va lam thé nao dé nang cao hi¢u qua thuc
thi tinh minh bach? Bai viét tap trung lam rd
cac van dé trén dong thoi phan tich nhing
kinh nghiém thuc thi tinh minh bach trong
QTCT c¢6 phan ¢ mot sb nu:ac trén the gidi
va & Viét Nam va c6 mot sd goi ¥ vé ting
cuong tinh minh bach trong quan tri CTCP
Viét Nam.
1. Quan niém vé quan tri cong ty va tinh
minh bach trong quan trj cong ty
1.1 Qudan tri cong ty va cdac doi hoi cua
qudn tri cong ty

C6 nhiéu dinh nghia vé QTCT, tuy
nhién dinh nghia duoc coi 13 phd bién nhat
do T chic Hop tac Kinh té va Phat trién
(OECD) dua ra lan dau trong B6 Quy tic
Quan tri Cong ty nam 1999. Theo OECD,
QTCT duogc nhin nhan dudi hai géc do.
Néu ldy cong ty 1am trung tdm, tir goc do
bén trong: “QTCT la nhiing bién phép ndi
bd dé diéu hanh va kiém soat cong ty, lién
quan t6i cac mdi quan hé gitra BGD, Hoi
ddng quan tri (HPQT) va cac cb dong cua
mt cong ty véi cac bén co quyén loi lién
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quan. QTCT ciing tao ra mot co cau dé dé
ra cac muc ti€u cua cong ty, va xac dinh cac
phuong tién dé dat duwoc nhitng muc tiéu
d6, cling nhu dé giam sat két qua hoat dong
cua cong ty”2. Tu goc d bén ngoal QTCT
duogc hiéu 1a 1a viéc can bang moi quan hé
giita cong ty voi nhitng bén c6 quyén loi lién
quan (stakeholders) nhu nguoi lao dong hay
v6i cac co quan chic nang (thué, quan ly
thi truong.. .), Vi co quan phap luat, chinh
quyén va cong dong so tai’.

Sau nhiéu ndm thuc hanh va dac két
kinh nghi¢m, OECD da dua ra sau nguyén
tac QTCT hiéu qua bao gdbm: Pam bao co s&
cho mot khuén khé QTCT hiéu qua, Quyén
clia ¢d dong va cac chirc ning s hitu co
ban, D6i xir binh dang ddi v6i ¢ dong, Vai
trd clia cac bén co quyén loi lién quan trong
QTCT, Cong bd thong tin va tinh minh bach
va Trach nhiém cua HDQT®. Khong kho
de thdy rang, cac nguyén tic nay duoc sap
xép theo mot trat ty day ngu ¥ va co m01
rang budc chit ch& v6i nhau trong mét tong
thé dé hudng t6i cac gia tri cot 15i ciia mot
nén quan tri tot 1 tinh cong bang, tinh trach
nhi¢m, tinh minh bach va trach nhiém giai
trinh°,

1.2 Tinh minh bach trong qudn tri cong ty
cé phin

Khai niém minh bach trong QTCT

Tinh minh bach (transparency) luon
duoc dé& cap dén mot cach rong rii trong
thong 1€ qudc t& nhu mot tiéu chi hang dau
dé danh gia ky luat va hiéu qua quan tri cua
bat ky mot co quan td chirc n01 chung va
trong QTCT néi riéng. Nguyén tic nay dugc
OECD giai thich 1a “Khu6n kho QTCT phai

1 Mai Thu, Céc uu tién cdi cach QTCT ¢ Viét Nam, Tap chi Chung khoan Viét Nam s 224, 2016, tr.23-25; Ngoc Thdo,
Cac cong ty Viét Nam can tiép tuc cai thién thong 1€ quan tri giao dich bén lién quan, Bao Cong thu'cng sO ra ngay
13/10/2017 va Kim Hién, QTCT & Viét Nam con yéu kém, Bio Kinh té va Du béo, sb ra ngay 21/04/2017.

(O NSNS I S

IFC-World Bank va UBCK Viét Nam, Cém nang QTCT, 2014; tr.6-7,
IFC-World Bank va UBCK Viét Nam, Cim nang QTCT, tldd; tr.8.

Xem OECD, Céc nguyén téc QTCT cua OECD, IFC - World Bank 2004; tr.17-24.
[FC-World Bank va UBCK Viét Nam, Cdm nang QTCT, tldd; tr.14.
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dam bao viéc cong bd thong tin kip thoi va
chinh x4c vé moi vn dé quan trong lién quan
dén cong ty, bao gdm tinh hinh tai chinh, tinh
hinh hoat dong, s& hiru va QTCT”. Trong
mot nghién cuu vé su vai tro ctia minh bach
trong QTCT, Fung (2014) da dién giai: “Tinh
minh bach cta cong ty mo td mirc do ma
cac hanh vi ctia mot cong ty c6 thé quan sat
dugc bdi ngudi bén ngoai. Tinh minh bach
12 mot trong nhitng budc co ban dé quan tri
doanh nghiép va dam bao rang ban giam déc
(BGD) s& khong c6 hanh vi sai trai hodc bt
hop phép vi hanh vi cta ho c6 thé dugc va
s€ dugc xem xét k¥ luong™”. Theo tac gia,
dé dat duoc su minh bach, cong ty nén ap
dung cac quy chuan nhu cic phuong phap
ké toan chinh xéc, cong b thong tin day du,
kip thoi va cong khai xung dot loi ich cua
giam ddc hodc c6 dong kiém soat. Thém vao
do, dé c6 nén quéan tri minh bach, can co su
két hop va mot hé thong kiém tra va can ddi
gitta BGD, kiém toan®. Vi quan diém tuong
dong, Schnackenberg va Tomlinson (2016)
nhan manh tinh minh bach 13 két qua cua
viéc thuc thi cac quy dinh cta phap luét, cac
quy dinh ndi b9, cac quy dinh riéng va chinh
sach kinh doanh lién quan dén viéc ra quyét
dinh cta cong ty va mo rong hoat dong cho
nhan vién, cac bén lién quan, cd dong va
cong chung’.

Nhu vay, dudi goc do luat phap, tinh
minh bach trong QTCT dugc hiéu 1a khung
khé cac quy dinh phap ludt va quy dinh qudn
tri ngi bo cong ty ¢6 tinh bdt bugc tudn thii
vé cong bo cong khai, kip thoi va chinh xdc
cdc théng tin tién quan dén hoat dong tdi

6 OECD,Cac nguyén tic QTCT cua OECD, tldd; tr. 22.

chinh, kinh doanh va cdc vin d@é quan trong
vé so hitu va QTCT.

Noi dung va trach nhiém thuc thi tinh
minh bach

Tinh minh bach va cong b thong tin
trong QTCT 13 hai vin d& khong thé tach
101 nhau v6i nhitng yéu cau vé ndi dung nhu
sau:

Céc thong tin bao gdm nhiing tin tirc
vé tinh hinh tai chinh nhan su, cac giao
dich hién tai, cac rti ro tién lidu céc van dé
lién quan dén nguoi lao dong va cac bén
¢6 quyén lgi, cac chinh sach quan tri cong
ty... phai duoc cong bd cong khai day du,
tir nhitng ngudn dang tin cay nhu HPQT, co
quan gidm sat ndi bd, phai dam bdo tinh xac
thuc va tinh tiép can dugc cua nhirng nguoi
c6 lién quan'®.

Minh bach chinh 1a két qua cua hoat
dong kiém tra, giam sat ndi bd vé viée tuan
thu phap luat va diéu 1& cong ty va trach
nhiém gidi trinh (accountablity) ciia by may
quan ly nhu HPQT, BGD!". Su giam sat bén
ngoai cua cac co quan chitc ndng, co quan
phap luat cling 1a nhiing stc ép lam gia tang
tinh minh bach cta cong ty.

Thuc thi nguyén tac minh bach, 1a mot
chudi cac hoat dong thuong Xuyén mang
tinh ky luat, bit buoc dién ra & tat ca cac
khau trong qua trinh QTCT. V& nguyén tic,
toan bg cong ty va nhitng nguoi c6 lién quan
déu ¢6 trach nhiém thuc thi cac quy dinh ctia
phap luat va quy ché quan tri ndi bd cong ty
lién quan dén tinh minh bach. Dudi goc do
QTCT, trach nhiém chu yéu trong thuc thi

7  Benjamin Fung, The Demand and Need for Transparency and Disclosure in Corporate Governance , Universal Journal

of Management 2(2), 2014, tr. 73.

8  Benjamin Fung, The Demand and Need for Transparency and Disclosure in Corporate Governance, tldd,tr. 73.

9  Andrew Schnackenberg and Edward Tomlinson, Organizational Transparency: A New Perspective on Managing Trust
in Organization-Stakeholder Relationships, Journal of Management, vol. 42, issue 7, 2016, tr. 1786.

10 OECD, Cac nguyén tic quan tri CTCP cua OECD, tldd; tr. 22-24.

11 Eva Kocher, Alexander Klose et el, No Accountability without TransparencyLegal Instruments for Corporate Duties to
DiscloseWorking and Employment Conditions, Friederick Ebert Stiftung, June 2012, tr. 11-17.
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tinh minh bach thudc vé co quan quan 1y,
diéu hanh va co quan giam sat ndi bo, tiy
theo mo hinh QTCT duoc lua chon.

1.3 Tinh minh bach trong qudn tri cong ty
co phin

T tén goi “OECD Principles of
Corporate Governance” dén cac giai thich
vé nodi dung cua timg nguyén tic, di cho
thdy OECD thiét ké bd nguyén tic QTCT
danh riéng cho CTCP'". Vay tai sao CTCP
lai danh duoc sy quan tdm dic biét nay?
Cau tra 10i ¢6 1& nam ¢ nhing dic diém
phap 1y lam nén sy khac biét cia CTCP so
vo1 nhitng hinh thire cong ty khac. CTCP c6
phap 1y cau tric phirc tap nhat trong sb cac
cong ty trach nhi¢m hitu han (TNHH)13 Do
¢6 sy dich chuyén tu do cua dong von va
su bién dong lién tuc va khong gioi1 han vé
s6 lugng cua cac co dong, cac CTCP, dic
biét 1a cac CTCP dai chung, c6 kha ning
huy dong vén rong rai trong xa hoi. Céc loi
thé nay duong nhu mau thuin vdéi tinh trach
nhiém hiru han ciia céng ty; do vay can phai
c6 ché d6 giam sat chit ché hon dbi v6i hoat
dong kinh doanh va tai chinh cta cong ty,
nhim ngan chin, han ché t6i da thiét hai c6
thé xay ra cho cac c6 dong va nhimng ngudi
cé lién quan.

Ciing can giai thich rd rang, cac nguyén
tic QTCT ciia OECD, dic biét 1a tinh minh
bach, c6 gié tri ap dung trong quan tri bat ky
loai cong ty hay nao khac hodc cac to chirc
nao khéc dé bao dam cho su ton tai lau dai
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va bén viing.
2. Kinh nghiém thyc thi tinh minh bach
ciia mét so6 nwée trén thé gisi
2.1 Hoa Ky

Mo hinh quan trj mot tang (one tier-
board) rat ndi tiéng & Hoa Ky, ddc trung boi
su phdi hop giira hai chirc ning giam sat va
diéu hanh trong cing mot co quan goi 1a
BGP (Board of Directors) ding dau 1a Chu
tich cong ty kiém luén CEO'* dugc danh gia
la ndng dong, hi¢u qué va co suc lan toa ra
cac nudce chau Au luc dia va trén thé gigi’
Tuy vay, su phd san cua tap doan nang lugng
dinh dam Enron nam 2001 v6i nhitng hé luy
tram trong vé kinh té - xa hoi, da lam lung
lay su lac quan nay'®. Theo cac nghién ctru
va két luan co quan diéu tra, nguyén nhan
sdu xa din dén su sup d6 cua Enron 13 thiéu
su giam sat chat ché trong ndi by cong ty va
sy gidm sat tr bén ngoai cua cac co quan
chtrc ning nhu Gy ban kiém toan, Gy ban
chting khoan; dan dén Chu tich kiém CEO
cua cong ty cung véi cac thanh vién BGD
cua minh da ty nguy tao céc s6 licu vé loi
nhuan cta cong ty dé lira dao, thu hat cac
nha dau tu rot tién mua c6 phiéu cho dén
trude ngay Enron sup d6". Vu 4n Enron di
chi ra khiém khuyét 16n nhat cia mé hinh
mot t?mg d6 1a thiéu giam sat ndi bg, kiém
soat 1an nhau trong hoat dong quan Iy diéu
hanh, do d6 céc sai pham khong bi phat
hién va xir 1y kip thoi. Dé khic phuc tinh
trang nay, dao luat Cai cach Kiém toan trong

12 Trong tiéng Anh, coporation Ia thudt ngit phd bién dé chi cong ty c¢é phin TNHH (limited liability by shares) - trong

duong vdi CTCP quy dinh trong LDN 2014Viét Nam.

13 Murray Pickering, The Company as Separate Legal Entity, The Morden Law Review, Volume 31 September 1968, No.

5, tr. 481-511.

14 Carsten Jungmann,The Effectiveness of Corporate Governance in One-Tier and Two-Tier Board Systems — Evidence
from the UK and Germany —. European Company and Financial Law Review, 3(4), 2007, tr. 435-437.

15 David Blockand Anne-Marie Gerstner, "One-Tier vs. Two-Tier Board Structure: A Comparison Between the United
States and Germany", Comparative Corporate Governance and Financial Regulation. Paper 1, 2016, tr.1-4 tai http://
scholarship.law.upenn.edu/fisch_2016/1 (truy cap 27/3/2016)

16 Tracy Coenen, Enron: The Good, the Bad, and the Ugly, Wisconsin Law Journal, tai http://wislawjournal.
com/2006/06/07/enron-the-good-the-bad-and-the-ugly/ (truy cép 26/82016).

17 Yuhao Li, The Case Analysis of the Scandal of Enron, International Journal of Business and Management Vol. 5, No.

10; October 2010, tr.37-41.

i NGHIEN CUU | 53
S6 01(353) T01/2018\_LAP PHAP



THUC TIEN PHAP LUAT

Cong ty Pai ching va Bao vé Nha dau tu
(Public Company Accounting Reform and
Investor Protection Act of 2002) tén goi tat
la Sarbanes-Oxley Act 0f 2002 (SOX 2002)!®
da duoc ban hanh dé bao vé cac cd dong va
ngudi co lién quan khoi cac 16i kiém toan
va nhitng hanh vi Itra ddo cua cac CTCP dai
chung nhu Enron. Noi dung chu yéu cua dao
luat ndy yéu cau tang tinh chinh x4c cta cac
bao céo tai chinh do cong ty cong bd, néu
sai cac CEO va giam ddc tai chinh s& phai
chiu trach nhiém hinh sy, yéu cau cc cong
ty phai 1ap ra ban giam sat ké toan cua cong
ty minh dé giam sat cac cong ty kiém toan
lam viéc cho cong ty, budc cong ty c6 bao
céo kiém soat noi by hang nim c6 ching
thuc cta kiém toan doc 1ap. Cac diéu khoan
vé yéu cau minh bach va cong b thong tin
c6 gia tri ap dung ca dbi véi CTCP tu nhan'®.
Ban than cac cong ty cling tim mot mo hinh
quan tri méi dé tang cuong giam sat ndi bo
13 b6 sung thém cac thanh vién doc 14p (non-
executive directors) vao BGD? va tach churc
danh chu tich cong ty khoi chirc danh CEO,
tuy nhién hi¢u qua thuc su cua viéc chia tach
nay hién van con gy tranh luan®'.

Dé phong tranh va han ché cac giao
dich tu loi va bat minh, Ha vién Hoa Ky
dang tiép tuc dua ra mot dy thao ludt co tén
Luét Minh bach trong Quan tri cong ty ndm
2017 (Corporate Transparency Act of 2017
- H.R. 3089) yéu cau thyc thi nghiém ngit
tinh minh bach va cong bd thong tin trong

QTCT. Muc dich cua du thao luat nay la
“dé bao dam rang nhitng ngudi lap ra CTCP
va cong ty TNHH ¢ Hoa Ky cong bo thong
tin vé nhimg nguoi chi sé hiru huong loi
ctia cac CTCP va cong ty TNHH, dé phong
tranh nhtrng ké vi pham phap luat khai thac
cac CTCP va cong ty TNHH Hoa Ky cho
nhitng muc dich mang tinh toi pham, dé hd
trg thuc thi phap luét trong diéu tra, phong
tranh va trimg phat khing bd, rira tién va cac
hanh vi sai trai lién quan dén cac CTCP va
cong ty TNHH Hoa Ky, va cho cac muc dich
khac”*.
2.2 Cong hoa Lién bang Dirc

Mo hinh hai ting (two tier - board )
1a quy dinh bét budc trong quan trji CTCP
cua DPtuc. Theo quy dinh cia B luat
Quan tr1 Cong ty Ptc (German Corporate
Governance Code - GCGC), CTCP ¢6 hai co
quan quan tri 1a Ban Quan ly (Management
Board) chiu trach nhiém tryc tiép vé viéc
diéu hanh kinh doanh ctia cong ty va Ban
Gidm sat (Advisory Board) chiu trach nhiém
¢ van va giam sat hoat dong cua Ban Quan
1y*. Theo quy dinh cua GCGC, hai co quan
nay co mbi quan h¢ chat ché véi nhau, thanh
vién Ban Quan ly do Ban Giam sat chi dinh
va bai mién, con thanh vién Ban Giam sat
do PHDCD va dai dién nguodi lao dong
bau ra. Ban Giam sat dai dién cho cac c6
dong, nguoi lao dong, cho cong doan lao
dong; trong mot $6 truong hop con dai dién

18 Tén dao lut duoc dit theo tén viét tit cua Thuong nghi sy Paul Sarbanes va Ha nghi sy Michael G. Oxley 1a hai nguoi

19
20

21

22

23

al |

¢6 chung sang kién dua ra dao luat nay.

CTCP tu nhan (Private coporation) c6 quy mo nhd trai voi CTCP dai chung (Public corporation). Xem cac quy dinh
tai Title VIII, IX, X, XII ctiia The Sarbanes—Oxley Act of 2002 tai website cua Uy ban Chung khoan Hoa Ky (SEC) tai
https://www.sec.gov/about/laws/s0a2002.pdf (truy cap 22/9/2016).

Harald Baum, The Rise of the Independent Director: A Historical and Comparative Perspective,Max Planck Private
Law Research Paper No. 16/20. Tai https://ssrn.com/abstract=2814978 (truy cap 23/9/2017), tr.14-16.

Larcker, David Fet el, Chairman and CEO: The Controversy Over Board Leadership Structure (June 24, 2016). Rock
Center for Corporate Governance at Stanford University Closer Look Series: Topics, Issues and Controversies in
Corporate Governance No. CGRP-58; Stanford University Graduate School of Business Research Paper No. 16-32,
2016 tai https://ssrn.com/abstract=2800244 (truy cap 16/9/2017)

Du thao dao luat H.R.3089 - Corporate Transparency Act of 2017 ngay 28/6/2017 cua Ha vién Hoa Ky tai https://www.
congress.gov/bill/115th-congress/house-bill/3089/text (truy cap 02/10/2017).

Section 3, 4 va 5, GCGC 2015.
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cho cong ty me trong tap doan, cho dbi tac
kinh doanh, cac chu no va dai dién cho nha
nude?

Luat phap ctua Ptc dé cao viéc vai
tro gidm sat cua nguoi lao dong ngay tur
trong cAu triic cao nhat ctia quan trj CTCP.
Theo Luat CTCP (German law on stock
corporations - AktG) va Luat Cung quyét
dinh 1976 (German Codetermination Act
1976), ngudi lao dong cd quyén bau ra dai
dién ctia minh dé tham gia Ban Giam sat v6i
ty 1¢ tbi thiéu 1a 1/3%° hodc co thé 1én toi 1/2
sO lugng thanh vién® tiy thudc vao quy mo
nguoi lao dong trong CTCP. Ca Ban Giam
sat va Ban Quan 1y déu co trach nhiém cong
bd thong tin thuong nién, dinh ky 6 thang
va theo yéu cau ciia PHPCD trong nhiing
truong hop bi yéu cau theo quy dinh cua
GCGC. Mic du thé manh ctia mé hinh nay
la tinh minh bach va kha nang giam sat cao,
han ché 16n nhét lai 1a ciu trac nhiéu te‘ing
néc, c6 phan cham chap trong viéc phan Gmg
va dua ra quyét dinh?’.

2.3 Trung Quéc

Nam 1993, Luat Cong ty dau tién &
Trung Quédc dugc ban hanh dé diéu chinh
hai d6i tuong CTCP va Cong ty TNHH. Ké
tur do, luat nay rat duoc chu trong va lién
tuc stra d6i cho phu hop véi sy phat trién
kinh té. Nam 2005, Luat Cong ty mdi dugc
ban hanh vé&i nhiéu thay d6i nhu noi long
cac han ché kinh doanh va yéu cau vé ting
cuong bao v€ chu sé hitu / c6 dong va tang
thém thém minh bach trong QTCT, ching
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han nhu tang hang muc va s6 liéu thong tin
phai cong bd va ting quyén lyc cho cac cd
dong?®. Nam 2014, Luat Cong ty lai dugc
stra doi, chil yéu tip trung vao cic van dé
nhu tiép tuc ndi long céac diéu kién kinh
doanh, tang cuong muc do minh bach va
cong bd thong tin théng qua cac doi hoi chit
ché hon vé cac thong tin can cong bo trong
bao cdo tai chinh kinh doanh dinh ky va dac
biét quy dinh vé cong khai danh sach cac
CTCP c6 hoat dong bét chinh.

Vé ciu trac quan tri CTCP, dén nay
Trung Qudc duy tri mé hinh QTCT pha tron
gitra “mot téng” va “hai tﬁng”, luén c6 su hién
dién ctia Ban kiém soat (BKS) doc lap trong
cau triic cong ty. HDQT c6 tir 5-19 thanh vién,
bao gém mot chu tich va cac phé chu tich,
¢6 thé co dai dién cta nhan vién trong cong
ty do PHPCP bau ra. HPQT béu ra Gidm
db¢c/Tong giam dbc (GD/TCP) 1a nguoi diéu
hanh hoat dong hang ngay cta cong ty va
chiu trach nhiém truéc HPQT vé viée thuc
hién quyén va nghia vu duoc giao®. BKS c¢6
it nhat 03 thanh vién dugc bau tir cac c¢b dong
va dai dién nguoi lao dong, chiu trach nhiém
giam sat hoat dong ctia cong ty va bao cao™.
Cho du c6 tén tiéng Anh twong ty nhu Hoi
dong Giam sét trong CTCP Dirc, nhung chirc
nang cta BKS trong CTCP Trung Qudc chi
goi gon trong viéc giam sat hoat dong tuan
thi phap luat va diéu 18 cong ty, khong co
chure ning dai dién cho cac c6 déng va tu van,
giam sat kinh doanh. Theo nhan dinh cua cac
chuyén gia phép 1y, do thiéu ngudn luc va
quyén luc thue té, hiéu qua hoat dong cua

24 David Block and Anne-Marie Gerstner, "One-Tier vs. Two-Tier Board Structure: A Comparison Between the United

States anq Germany" (2016), tldd, tr.23.

25 Tu 500 dén 2000 nguoi lao dong, Section 4 para. 1,Law on Limitted Liability Company (GmbH).
26  Trén 2000 nguoi lao dong, Section 7 para. 1, German Codetermination (MitbestG).
27 Carsten Jungmann (2007),The Effectiveness of Corporate Governance in One-Tier and Two-Tier Board Systems —

Evidence from the UK and Germany;tldd; tr. 452-457.

28 Wang, JiangYu, Overview of the Company Law Regime in China, Chapter 1 of Company Law in China: Regulation of
Business Organizations in a Socialist Market Economy, Cheltenham, UK and Northampton, MA, USA: Edward Elgar,
March 2014; tr.7 taihttps://ssrn.com/abstract=2576052 (truy cap 03/10/2016).

29 Section 3: Board of Directors; Managers, Article 108-116.

30 Section 4: Board of Supervisors, Article 117-119.
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BKS khong cao, thién vé trang tri nhiéu hon
la thuc hién chirc nang giam sat’'. Theo Luat
Cong ty 2014, chi c6 CTCP niém yét méi
bit budc phai c6 thanh vién doc 1ap HDQT
(Article 122).

Mic du da tich cuc stra doi, nhung
Luat Cong ty Trung Qudc van boc 16 su cimg
nhic trong mé hinh quan tri, khéng c6 thém
lua chon cho cac nha dau tu va thiéu Véng
cac ché tai dbi voi cac vi pham tinh minh
bach duoc khuyén céo bai OECD trén nhiéu
linh virc; diéu nay khién cac nha dau tu nudc
ngoai vao thi truong Trung Quoc cam thay
nghi ngai*2. Pé trin an cic nha dau tu, ndm
2014, Chinh phii Trung Qubc di ban hanh
mot loat cac quy ché tam thoi dé hd tro Luét
Cong ty trong tang cuong tinh minh bach va
cong bd thong tin caia CTCP va CTCP niém
yét. N6i 1én 12 Quy ché tam thoi vé Cong
b thong tin doanh nghiép (the 2014 Interim
Regulations on Disclosure of Enterprise
Information), hudéng té61 muc tiéu: “dam
béo su canh tranh cong bang, thuc day tinh
toan ven va ky luat cua doanh nghiép, diéu
tiét viéc tiét 16 thong tin doanh nghiép, ting
cudng kiém soat tin dung doanh nghiép, bao
v¢ an toan giao dich, ndng cao hi¢u qua quan
Iy va mo rong giam sat xa hoi” (Article 1)
va Quy ché tam thoi vé cac bién phap hanh
chinh 4p dung dbi véi danh sach cong ty
c6 hoat dong bat thudong (the 2014Interim
Measures for the Administration of the List
of Enterprises Operating Abnormally) nhim
muc dich xtr phat dbi véi cong ty co hanh
vi bat chinh. Cac ban quy ché nay, mic du
duoc danh gia 1a dong thai tich cuc tir chinh
phu, nhung van dugc khuyén nghi nén thay
thé bang cac vin ban phéap luat c6 hiéu luc
bén vitng hon.

3. Tinh minh bach trong quan tri cong ty
¢ phén & Viét Nam

Tuong ty nhu Trung Qudc, phép
luat vé& CTCP Viét Nam cht trong m6 hinh
QTCT pha tron: c6 su phan chia gilra co
quan dai dién cho cac chu s¢ hiru 1a HDQT
va co quan quan ly diéu hanh 1a GB/TGD;
ddng thoi cling quy dinh riéng mot co quan
giam sat noi bo 1a BKS. Qua céc giai doan
phat trién kinh té - x4 hoi, tinh minh bach
ngay cang dugc chi trong hon trong QTCT.
3.1 Giai dogn trudc Ludt Doanh nghiép 2014

Tir khi Luat Cong ty dau tién duoc
ban hanh nim 1990 d¢ diéu chinh CTCP va
Cong ty TNHH cho dén nay, da c6 rat nhiéu
cdi cach trong co cau quén tri cia CTCP, tinh
minh bach va gidm sat ndi bd trong quan
trt CTCP da dugc chu trong ¢ cac mirc do
khéc nhau.

Trong giai doan dau cua nén kinh té
thi truong non tré, cac quy dinh diéu chinh
vé CTCP trong Luat Cong ty nam 1990 va
sau do la Luat Doanh nghiép (Luat DN) nam
2000 déu khong yéu cau phai c6 sy tach bach
gitta HPQT va GD/TGP diéu hanh. Chu
tich HPQT c6 thé kiém ludn chtc danh nay.
Tuy nhién, vé chirc ning ciia co quan giam
sat ndi bd di co nhimng bude tién 16n. Theo
Diéu 41 Luat Cong ty 1990, CTCP chi cin
c6 hai kiém soat vién, trong d6 phai c6 mot
ngudi thong thao nghiép vu ké toan dé thuc
hién viéc kiém tra cong tic ké toan, thim
tra b4o cdo tai chinh hang ndm va giam sat
cac hoat dong tai chinh bao gém ca cac hoat
dong tai chinh bat thuong ciia cong ty. Luat
DN 2000 quy dinh truong hop CTCP ¢6 trén
11 ¢6 dong tré 1én bt budc phai thanh lap
mot BKS c6 tir 3 dén 5 thanh vién dé thuc
hién chirc nang kiém soat ndi bd (Khoan 1,

31 Stoyan Tenev, Chunlin Zhang et el, Corporate Governance and Enterprise Reform in China Building the Institutions of
Modern Markets, World Bank and the International Finance Corporation,2002, tr.100.

32 Colin Hawes and Grace Li,Transparency and Opaqueness in the Chinese ICT Sector: A Critique of Chinese and
International Corporate Governance Norms, Asian Journal of Comparative Law ,Volume 12, Issue 1 July 2017, tr.

41-80.
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Piéu 88). BKS dugc trao nhiéu quyén hon
trong viéc giam sat hoat dong kinh doanh
ctia cong ty, thim dinh bao cdo tai chinh
hang nam, bao cao DPHPCD vé tinh hinh
hoat dong quan 1y diéu hanh, tai chinh, kinh
doanh cua cong ty; thim chi con dugc kién
nghi cic bién phéap lién quan dén quan ly
diéu hanh cong ty (Diém d Khoan 2, Diéu
88), Tuy vay, tinh doc 1ap khach quan cua
BKS con han ché vi BKS phai “Thudng
xuyén thong bao voi HPQT vé két qua hoat
dong; tham khao y kién ciia HDQT trudc
khi trinh céac bao cdo, két luan va kién nghi
1én DPHPCD” (Piém ¢ Khoan 2, Diéu 83).
Vé cong bd thong tin, Luat DN 2000 yéu
cau CTCP phai cong khai cac thong tin vé
béo céo tai chinh hang nam véi cac cd dong
va cdc co quan chire nang nhu dang ky kinh
doanh va thué. (Piéu 93). HPQT, Gb/TGb
phai cong b cac thong tin theo yéu cau ciia
BKS (Piéu 89).

Sau gan 20 nim mo cira nén kinh
té, Luat DN 2005 dugc ban hanh méi dé
chuan bi cho cong cudc gia nhdp Tb chuc
Thwong mai Thé giéi (WTO) cta Viét Nam.
Theo Luat nay, CTCP duogc hoan thién vé
cdu triic va gia ting tinh minh bach va hoat
dong kiém soat ndi bd cua cong ty. Lan dau
tién chirc ndng dai dién cho cac chud s¢ hiru
da duoc tach khoi chirc ning quan ly didu
hanh cong ty va c6 su gidm sat 1an nhau.
Co ciu t6 chirc va quan 1y caa CTCP gém
c6 DPHDCD, HPQT va GBb/TGD; cong ty
c¢6 trén 11 ¢d dong 1a ca nhan hodc co cb
dong 1a t6 chirc so hiru trén 50% tong s6 ¢o
phan cia cong ty phai c6 BKS (Piéu 95).
BKS ¢6 vai tro doc 1ap va co thim quyén
16n hon so v6i quy dinh tai Luat DN 2000.
BKS ¢6 quyén su dung tu van doc lap dé
thuc hién cac nhiém vu dugc giao va khong
bét budc phai tham khao ¥ kién cuia HDQT
trude khi trinh bao céo, két luan va kién nghi
1én DPHDCP (Khoan 9 Diéu 123).

Vé trach nhiém coéng bd thong tin,
HDPQT va cac thanh vién va GB/TGD c¢6

THUC TIEN PHAP LUAT

nghia vu phai cung cap thong tin cho BKS
khi dugc yéu cAu. BKS duoc tham dy moi
cudc hop HDQT dé tryc tiép nam bét thong
tin vé tinh hinh kinh doanh cua cong ty
(Diéu 124). Bdi véi cac CTCP niém yét s&
tuan thu cac quy dinh dic thu vé cong khai,
minh bach theo quy dinh cua Luét Ching
khoan 2005, vi dy nhu cac trudong hop bat
budc phai c¢6 sy tham gia cua kiém toan doc
1ap trong viéc kiém toan bao céo tai chinh
nam. C6 thé thdy mé hinh quan tri CTCP va
cac quy dinh vé tinh minh bach trong Luét
DN 2005 c6 nhiéu diém tuong ddng voi méd
hinh quan tri CTCP cua Luat Cong ty Trung
Qudc nam 2005.

Giai dogn Ludt Doanh nghiép nam
2014 co hiéu luc

So voi luat cti, Luat DN nam 2014,
chinh thire ¢6 hiéu luc ké tur ngay 01/7/2015,
dugc danh gid 1a cd1 mo, thong thoang va
gan véi thong 18 qudc té vé QTCT hon. Luit
dua ra hai mo6 hinh quan tri CTCP dé nha
dau tu lya chon gdbm: (1) M6 hinh “pha tron”
cua Luat DN nam 2005: DHDCD, HDQT
GD/TGD va BKS. Truong hop cong ty co
phan c6 dudi 11 c6 dong va cac c6 dong la
t6 chirc s¢ hitu dudi 50% tong s6 c6 phan
ctia cong ty thi khong bit bude phai co BKS
va (2) M6 hinh theo cdu tric “mot tang”:
DbHDCD, HPQT va GB/TGD. Truong hop
nay it nhat 20% s thanh vién HPQT phai 1a
thanh vién doc lap va c6 Ban kiém toan ndi
b truc thuoc HDQT (Piéu 134). Cac CTCP
niém yét s& tuan thu cac quy dinh dic biét
vé minh bach theo quy dinh cta phap luat
vé chig khoan. C6 thé thdy, Luat DN 2014
da tiém can v6i thong 18 qudc té khi tao diéu
kién cho nha dau tu duoc lya chon ciu tric
kiém so4t noi bo méi, phu hop voi dic diém
cua cong ty bang cach dua thanh vién doc
lap vao HPQT va thanh lap kiém toan noi
bd ma khong nhat thiét phai thanh 1ap BKS.

Vé cong bd thong tin, CTCP co nghia
vu cong khai cac thong tin vé t6 chirc va
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hoat dong ctia minh bao gém: diéu 1¢ cong
ty, 1y lich ngudi quan 1y diéu hanh, bao céo
tai chinh, bao céo két qua kinh doanh hang
nam trén website (Piéu 171); co quan quan
ly, diéu hanh 1a HPQT va GB/TGD c¢6
nghia vu cung cip cac thong tin cho BKS
khi duoc yéu cau (Diéu 166). Dic biét, dé
tang tinh minh bach va loai trur cac giao dich
tu loi, Luat DN niam 2015 yéu cau CTCP
phai cong khai cac thong tin vé “cac loi ich
c6 lién quan” va “ngudi c6 lién quan” va céc
giao dich véi nhitng ngudi nay (Didu 159)%.

Mic du c¢6 nhidu tién b dang ghi
nhan, nhung co6 thé théy, tuong tu nhu &
Trung Qudc, vai trd ciia BKS trong CTCP
Viét Nam tuy quan trong theo ludt dinh
nhung chua thuc chét va hiéu qua, van thién
vé thyc hién nhiing quy dinh mang tinh
hinh thitc va chwa bao dam vé co ché va
diéu kién hoat dong. Thyc tién hoat dong
ctia CTCP chi ra rang, do khong hiéu vé
gia tri cia BKS, PHPCD thuong ty quyén
cho HDQT, ddi tugng giam sat cia BKS,
ban hanh quy ché hoat dong cia BKS, do
d6 HPQT thuong tim cach han ché quyén
ciia BKS. Thanh vién cia BKS hau hét 1a
nguodi lao dong nén rat d& bi dao dong khi
HDQT tac dong, khéng dam yéu cau HDQT
hay GD/TGD cung cap thong tin*. Quy
dinh ctia Lut con nira voi vé cach thic xir
Iy d6i v&i ngudi quan 1y ¢ sai pham. Chang
han, Khoan 8 Diéu 160 quy dinh trudng hop
BKS phat hi¢n ra sai pham cua ngudi quan
Iy cong ty, phai thong bao ngay bang vin
ban véi HPQT, yéu cau ngudi d6 cham durt
hanh vi vi pham va cé giai phap khéac phuc
hau qua, nhung lai khong quy dinh cac ché

tai 4p dung 1a gi néu HPQT khong c6 bién
phap xtr ly. Thém vao d6, phap luat hién
hanh chi tap trung vao xur phat vdi cac hanh
vi che gidu thong tin trong cac CTCP niém
yét ma chua chua quan tim dén cac hanh
vi vi pham nguyén tic minh bach trong cac
CTCP thong thuong.

Vé phia BKS, Luat ciing cin phai quy
dinh trach nhiém cy thé ciia BKS va kiém
so4t vién néu khong thuc hién dung chirc
nang nhiém vu dé xdy ra sai pham, dé ngan
chan kip thoi cac hau qua bét 1oi cho cong ty.
Thuc té cho thay, khi nhitng ngudi quan 1y
va Truédng BKS da bi truy ctru trach nhiém
hinh sy thi CTCP, cac ¢6 dong va ngudi c6
lién quan ciing phai chiu cac ton thit ning
né. Hang loat cac vu dai 4n lién quan céc
CTCP niém yét trong linh vye tin dung ngan
hang nhu ACB, Ocean Bank, GP Banks va
Ngén hang TMCP Xay dung xay ra trong
nhimg nam gan day deu c6 chung sai pham
13 kiém soat ndi bd yeu kém, thiéu minh
bach trong quan 1y diéu hanh. Céac bi céo
déu 1a nhan su cao cép nhu Chu tich va cac
thanh vién HDQT, GD/TGD, Truong BKS,
K¢é toan trudng bi truy ctru trach nhiém hinh
su vé cac hanh vi tham 6, lam quyén, cd v
lam trai®.

4. Két luan

Tir thong 1& qudc té dén thuc tién hoat
dong cua CTCP ¢ Viét Nam, co thé thay
rang, thyc thi nghiém tac nguyén tic minh
bach dong vai tro quan trong trong sy song
con cda cong ty va mic do minh bach phu
thudc vao nang lyc va hi€u qua hoat dong
cua cdc co quan giam sat ndi bd nhu BKS
hodc céc co quan thay thé nhu thanh vién

(Xem tiép trang 64)

33 Thuét nglt “ngudi co lién quan” (Related persons) trong Khodan 4, Didu 17, Luat DN 2014 duoc giai thich 13 tb chire,
cd nhan c6 quan h¢ tryc tiep hodc gian tiep vdi cong ty, khong phai thuat nglt “nguoi c6 lién quan” (stakeholders) vé
quyen lgi, trach nhiém trong quan h¢ QTCT ma OECD lu6n d€ cép dén.

34 Tran Thanh Ting, Vai trd cua ban kidm soat trong CTCP, Thoi bdo Kinh té Sai Gon 24/04/2009, http://www.
thesaigontimes.vn/ArticlePrint.aspx?ID=18001 (truy cap 15/9/2017)

35 BuiTrang - Bd Men Dé nghi khéi t6 Truong Ban kiém soat Oceanbank Bui Vian Hai, Bao Dau tu Chimg khoén, so ra
14/9/2017 va Hong Nhung, Xét xit dai 4n Ngan hang X4y dung: Hon 40 luat su tham gia, Bdo Nguoi Lao dong sb ra

15/7/2016.
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1. Quy dinh ciia phap ludt chiu Au vé
trach nhiém cung cap thong tin tai san thi

hanh an

1.1 Co quan, té chirc co trach nhiém
cung cdp thong tin vé tai san cua nguwoi

Pphdi thi hanh dn

Cac Huéng dan dé thuc hién t6t hon

Tém tit:

Bai viét néu khai quat mot sé quy dinh cua phap ludt chdu Au va
phép ludt Cong hoa Lién bang Dirc vé cung cip thong tin tai san
thi hanh 4n. Cac ndi dung nay c6 thé 1a nhitng kinh nghiém tét dé
Viét Nam tiép tuc hoan thién phap luat thi hanh an dan sy.

Abstract:

This article provides general reviews of the legal provisions of
European countries and of the Federal Republic of Germany
on the information provision of the the debtor’s assets. These
could be good experiences for Vietnam to further improve civil
judgment enforcement.

cac Kién nghi hién hanh cua Hoi déng chau
Au v& Thi hanh 4n dan sy da dugc thong
qua boi Uy ban chiu Au vé tinh hiéu qua
ctia hoat dong tu phap tai phién hop toan thé
lan tha 14! (sau day goi tit 1a HDUBCA)
da chi ra rang, su hop tac giita cac co quan
nha nude khac nhau va giira cac to chuc tu

1 European Commission on the Efficiency of Justice, Guidelines for a better Implementation of the Existing Council
of Europe’s Recommendation on Enforcement, adopted by the CEPEJ at its 14" plenary meeting (Strasbourg, 09-10
December 2009), Strasbourg, 17 December 2009.
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nhén phu hgp v6i quy dinh bao v¢ dir ligu ca
nhan 1a hét strc can thiét dé c6 thé tiép can
tryc tiép va nhanh nhat cdc nguon thong tin
da dang vé tai san cua bj don dan sy (nguoi
phai thi hanh an). Phap luét can quy dinh thu
tuc thong nhét dé bao dam chic chan vé su
hop tac hi¢u qua gitra cadc co quan nha nudc
v6i nhau va véi cac co quan, to chirc, doanh
nghiép c6 lién quan dén thi hanh an dan sy.
Ngoai ra, dé bao dam hiéu qua trong cong
tac thi hanh 4n dan sy, Huéng dan nay ciing
yéu cau tat ca cac co quan nha nude ¢ luu
giit cac thong tin lién quan dén nhan than, tai
san cua nguoi phai thi hanh an phai c6 trach
nhi€ém cung cap cho ngucn c6 tham quyen
thi hanh &n trong pham vi giéi han thoi gian
theo quy dinh va phu hop véi quy dinh bao
vé dir liéu ca nhan.

1.2 Thoi gian cung cdp théng tin tai
sdan cua nguwoi phdi thi hanh dn

Kién nghi s6 17 ngay 09/09/2003

ctia Uy ban Bo truong cac qudc gia thanh
vién Chau Au vé thi hanh an dan su, duoc
thong qua bdi Uy ban cac Bo trudng ngay
09/09/2003 tai phi€n hop thu 8512 (Klen
nghi s6 17) yéu cau, viéc tiép can cac nguon
thong tin can thiét vé tai san cta nguoi bi
kién tai cadc co quan dang ky va tur cac co
quan, tO chtrc khac ciing nhu tir tuyén bd
cung cip thong tin clia ngudi bi kién phai
duoc thuc hién mot cach nhanh nhét va hiéu
qua nhat c6 thé (nguyén tic hudng dan sb
[II-2-6). Ngoai ra, HDUBCA ciing da yéu
cau cac quéc gia thanh vién nén cho phép
nguoi ¢o tham quyén thi hanh an tiép can
tryc tiép & mirc d6 nhanh nhat thong tin Ve
tai san cila nguoi phai thi hanh an. Cac quoc
gia thanh vién dugc khuyén khich nén c6 san
cac kénh thong tin vé tai san cta nguoi phai
thi hanh an dé nguoi c6 tham quyén thi hanh
an co thé tiép can mot cach an toan va nhanh
nhét thong qua viéc sir dung mang internet.

1.3 Dic diém thong tin va yéu ciu
thiét Igp co sé dir ligu théng tin tai san thi
hanh dan

Kién nghi s6 17 khang dinh rang, thu
tuc thi hanh an dan su chi c6 thé duge thuc
hién mdt cach c6 hi€u qua khi nguoi bi kién
cung cép cac thong tin dugc cdp nhat mdi
nhét vé thu nhap, cac loai tai sdn va nhiing
van dé khac c6 lién quan (nguyén tic hudng
dan s6 II-1-d). Nhdm muc dich ngan chan
nguoi bi kién tron tranh nghia vu thi hanh
4n bang cach tau tan tai san, HDUBCA quy
dinh: Cac quéc gia thanh vién dugc khuyén
khich thiét 1ap mot co s¢ dit liéu duy nhat
tich hop tat ca cic ngudn thong tin vé tai
san cua nguoi phai thi hanh an (vi du, quyén
so hitu d6i v6i cac phuong tién giao thong,
quyén s hitu bit dong san, cac khoan nghia
vu cua nguoi phai thi hanh an, cadc khoan
hoan thué, v.v..). Co so dit liéu tich hop
thong tin nay dugc tiép can han ché va c6
diéu kién nham bao dam cac yéu cau vé bao
mat thong tin, han ché rti ro do bi ro ri thong
tin va ciing 1a nhdm bao vé quyén loi cho
nguoi phai thi hanh an. Viéc tiép can thong
tin cta ngudi c6 tham quyén thi hanh an chi
bi giéi han di v6i cac dir lidu thong tin ma
viée tiép can nay c6 thé dan dén viéc kéo dai
thoi gian thi hanh 4n va phai dugc kiém soat
chat ché boi nhitng quy dinh cia luat phap.
Céac qudc gia thanh vién nén co nhing quy
dinh phap ly chat chg, hiu qua dé bao dam
rang bat ky yéu cau cung cp thong tin nao
v€ tai sdn cua nguoi bi kién cling phéi co 1y
do chinh dang va hop 1y.

1.4 Bi mdt thong tin va bdo vé dii liéu
thong tin tai san cia ngwoi phdi thi hanh an

Phép luat Chau Au yéu cau tit ca cac
qudc gia ndi luat héa quy dinh: Tat ca cac
co quan nha nudc va cac to chirc tu nhan
khéng dugc vién dan bat ky mot 1y do nao

2 Committee of Ministers of the Council of Europe, Recommendation Rec (2003) 17 of the Committee of Ministers to
member states on enforcement (adopted by the Committee of Ministers on 09 September 2003 at the 851* meeting of

the Ministers’ Deputies).
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vé bi mat trong kinh doanh dé tir chéi cung
cap thong tin cho co quan, ngudi ¢o tham
quyén thi hanh 4n dan su khi c6 yéu cau. Tuy
nhién, phap luat Chau Au ciing khuyen nghi
quy dinh cua phap luat trong nudc vé bao vé
dit liéu c4 nhan nén duge kiém tra, bao dam
phil hop voi nhing thay doi cuia phap luat
thi hanh an dan su. Nguoi c6 tham quyén thi
hanh &n phai c6 trach nhiém duy tri, bdo mat
cac thong tin nhay cam, gitt bi mat thong
tin voi sy can trong cao do trong sudt qua
trinh t6 chirc thi hanh an. Trong truong hop
vi pham nghia vu thi cac bién phéap trach
nhiém ky luat nén dugc &p dung, cung véi
ché tai dan sy va hinh sy (HDUBCA). Viéc
tim kiém va thu giir thong tin vé tai san cia
nguoi bi kién nén dugc thyc hién mét cach
hiéu qua nhét co the tuy nhién, ciing can
quan tim dén cac van dé vé bao vé quyén
con nguoi va nhitng quy dinh vé bao vé dit
liéu ca nhan (Kién nghi s 17).
2. Quy dinh cia phap luat thi hanh an
dan sy Cong hoa Lién bang Pirc vé thong
tin tai sian cia ngwdoi phai thi hanh an
Thong tin tai san cua ngudi phai thi
hanh an va céc trach nhiém phap 1y co6 lién
quan dén viéc cung cép thong tin tai san thi
hanh 4an chi yéu duoc quy dinh tai BO luat
T tung dan sy (TTDS) Cong hoa Lién bang
(CHLB) buc nam 1950, dugc stra ddi, bd
sung va thong qua vao cac nam 2005, 2014;
va Dao luat Thué clia Dirc nam 1976, sira
d6i, bd sung nam 2002, 2017°. Duéi day
1a mot s6 noi dung co ban vé chi thé cung
cap thong tin, pham vi thong tin dugc cung
cap, thoi diém cung cAp thong tin va céc che
tai ¢ lién quan dén trach nhiém cung cip
thong tin tai san thi hanh 4n theo quy dinh

cua phap luat CHLB buc.

3

4

5 Khoan 1 biéu 802¢ B0 luat TTDS brc.
6 bidu 8021 B6 luat TTDS bie.

7

KINH NGHIEM QUOC TE

2.1 Chii thé cung cip théng tin tai
sdn thi hanh an

Phap luat CHLB buc lya chon phuong
an trao quyén cho co quan thi hanh an dan
su truc tiép yeu cau nguoi phai thi hanh an
phai cung cap thong tin vé tai san cua minh.
Theo quy dinh cua phap luat CHLB Duc,
ngudi dugc thi hanh 4n 13 nguoi c6 quyén
lwa chon co quan c6 thim quyén thi hanh
an hodc nhan vién toa an to chuc thi hanh
&n v6i cac yéu cau thi hanh an ctia minh. Vi
vay, nguoi duoc thi hanh an moi la ngudi
kiém soat va quyét dinh cac bién phép to
chure thi hanh 4n, vi du céc truong hop thu
giir 0 t0, ndm gitr gidy to thé chip bat dong
san, ban dau gia bat dong san*, v.v.. Dé thuan
loi cho nguoi dugc thi hanh an trong viéc
dé dang lya chon mdt loat cac bién phap thi
hanh an phu hgp thi nguoi phai thi hanh an
¢6 trach nhiém cung cip mot ban ké khai
chi tiét vé tai san ctia minh cho ngudi cd
thAm quyén thi hanh an theo lua chon cua
ngudi dugce thi hanh an®. Ngoai ban tuyén bd
thong tin Vé tai sdn do nguoi phdi thi hanh
an cung cap, co quan thi hanh an co tham
quyén cling co thé tlep can cac nguon thong
tin khac c6 chira cac thong tin vé cd nhan
cling nhu tai san ciia nguoi phai thi hanh an
tr chu st dung lao dong cia ngudi phai thi
hanh 4n, Vin phong Thué lién bang, co quan
quan ly giao thong van tai lién bang, v.v..°

2.1 Mirc dé théng tin vé tai sin ma
ngwoi phdi thi hanh dn phdi cung cip

Hién nay, dang c6 hai quan diém chinh
vé muc do thong tin vé tai san clia nguoi
phai thi hanh 4n ma ho phai cung cip’. Quan
diém thtr nhat cho rang, ngudi phai thi hanh
an phai cung cap toan bo cac thong tin vé tat

Christoph A. Kern, LL.M. (Harvard), Lausanne/Heidelberg, Bao cao Quoc gla ctia Birc, Phén I, tr.1-3.
Christoph A. Kern, LL.M. (Harvard), Lausanne/Heidelberg, Bao céo Qubc gia cua Pirc, Phan I, tr.11.

Bdo cao tong quan s6 JAI/A3/2002/02 ngay 18/02/2004 vé thi hanh c6 hi¢u qud quyet dinh tu phap trong Hiép hdi cac

qudc gia Chau Au, tr. 35-36 va Béo céo sé 128, ngay 06.03.2008 ciia Uy ban Chau Au vé Thi hanh 4n hiéu qua & Lién
minh chau Au: Minh bach tai san ctia nguoi phal thi hanh an, tr.11.
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ca cac tai san cua minh; quan diém thtr hai
cho rang, nguoi phai thi hanh an chi phai
cung cip thong tin vé tai san twong g véi
mirc yéu cau thi hanh 4n do nguoi duoc thi
hanh an dua ra®. Nhu vdy, quan diém thir
hai c6 xu huéng bao vé quyén loi ctia nguoi
phai thi hanh &n nhung c6 nguy co rui ro
nhiéu hon cho nguoi duoc thi hanh an va
thoi gian to chirc thi hanh an c6 thé s& phai
kéo dai hon néu ngudi dugc thi hanh 4n
khong thé dé nghi ap dung dugc ngay nhiing
bién phap thi hanh 4n phu hgp véi loai tai
san ma nguoi phai thi hanh 4n da cung cp,
do véy, viéc yéu cdu cung cip thong tin tai
san thi hanh an s€ phai dugc thyc hién lap di
1ap lai nhiéu lan.

Pb6i v6i cac yéu cau thi hanh 4n vé
tién, phap luat thi hanh an dan sy CHLB
buac quy dinh nguoi phai thi hanh an phai
cung cap thong tin vé tat ca cac loai tai san
thudc vé ngudi phai thi hanh an. Pong thoi,
trong danh sach tai san dugc ké khai, nguoi
phai thi hanh 4n phai cung cép day du cac
Iy do ciing nhu nhimng bing ching ddi voi
nhiing thong tin vé tai san dugc cung cap’.

2.3 Thoi diém cung cdp thong tin tai
sdn thi hanh dn va khodng thoi gian trudc
khi c6 ban an ma ngwoi phdi thi hanh dn
dd thwe hién vige chuyén nhwong tai sin
cho nguwoi cé quan hé gan giii

Theo quy dinh ctia khoan 1 Diéu 802f
B luat TTDS Dtrc, Chap hanh vién thi hanh
an s& an dinh hai tuan dé nguoi phai thi hanh
an phai cung cp thong tin vé tinh hinh tai
chinh va tai san ciia minh. Néu hét thoi han

néu trén ma nguoi phai thi hanh an khong
cung cap thong tin vé tai san cua minh thi
ngay sau d6, Chip hanh vién sé& thu xép mot
budi lam viéc tai Vian phong thi hanh an cua
minh v6i ngudi phéi thi hanh 4n dé ho cung
cap thong tin vé tai san va kha nang tai chinh
ngay tai budi gap d6. Ban ké khai chi tiét vé
tai san cua nguoi phai thi hanh an s€ dugc
lru gitr tai trung tdm dang ky cua cac bang
va ¢o thé dugce xem tryc tuyén dé lay thong
tin thong qua Toa Thi hanh 4n, Toa &n giai
quyét pha san, nhitng Toa an luu giit thong
tin ddng ky vé thuong mai va nhiing co quan
dang ky khéc cling nhu cac co quan c6 thim
quyén truy t6 theo quy dinh tai Pidu 802k
Bo luat TTDS Duc. Néu ngudi duoc thi
hanh an ¢6 can cur cho réng, co su thay ddi
dang ké vé tai san cua ngudi phai thi hanh
an thi sau hai nam, ké tir lan cung cap ban ké
khai tai san dau tién, nguoi phai thi hanh an
phai c¢6 nghia vu cung cip mot ban ké khai
moi, khai chi tiét cac thong tin vé tai san ciia
minh cho co quan thi hanh an'’.

Ngoai ra, theo quy dinh cua doan 1
khoan 2 Piéu 802¢ Bo luat TTDS va khoan
1 Diéu 284 Dao luat vé Thué cla Dic!,
ngudi phai thi hanh 4n con phai cung cip
mot danh sach tat ca cac giao dich (chuyén
nhuong, mua ban, tang cho...) v&i nhiing
ngudi c6 quan hé gan giii'? trong thoi gian
hai nam trudc d6 tinh dén thoi diém ngudi
phai thi hanh an cung cdp ban ké khai thong
tin tai san cho co quan thi hanh an. D6i véi
cac loai dich vu dugc cung cép mién phi béi
nguoi phai thi hanh an thi ho ciing phai ké
khai tat ca cac giao dich nay trong thoi gian

8 Baocdo tong quan s6 JAI/A3/2002/02 ngay 18/02/2004 v& thi hanh c6 hiéu qua quyét dinh tu phap trong Hiép hoi cac

qudc gia chau Au, tr.35-36.
9 Khoan 2 biéu 802¢ B luat TTDS Dric.
10 Dicu 802d Bo luat TTDS Drrc.

11 Christoph A. Kern, LL.M. (Harvard), Lausanne/Heidelberg, Béo cdo Quéc gia cua Piic, Phanl tr.13-15.

12 Diéu 138 Dao luit Pha san cta Dtrc da liét ké day du, chi tict nhitng ngudi c6 quan hé gan giii v6i nguoi phai thi hanh
an, vi du nhu vo hodc chdng cua ngudi phal thi hanh an; dbi tac dan sy cua ngum phai thi hanh 4n; con chau, anh chi
em clia ngum phai thi hanh an; nhiing ngum song trong ciing gia dinh v&i ngudi phai thi hanh 4n hogc song trong can
hg cua nguoi phai thi hanh 4n vao ndm cudi cung trude khi thue hién giao dich hodc nguoi co thé cung cp thong tin
v& tinh hinh tai chinh ctia ngudi phai thi hanh an trén co s& hop ddng lao dong hodc dich vu voi ngudi phéi thi hanh 4n;
thanh vién cla co quan dai dién hodc co quan thuc hién viéc giam sat, quan 1y nguoi phai thi hanh an; v.v.
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bbn nam trude d6 tinh dén thoi diém cung
cap ban ké khai thong tin tai san cho co quan
thi hanh 4n. Ban ké khai chi tiét tai san phai
dugc dinh kém v&i mot ban tuyén bd thay
cho mot 101 tuyén thé ring tit ca thong tin
trong d6 1a chinh xac bang tat ca sy hiéu biét
va kién thirc ciia minh®.

2.4 Ché tai ap dung néu nguwoi phdi
thi hanh dn vi pham nghia vu cung cip
thong tin vé tai sdn ciia minh

Nhu da phan tich ¢ trén, theo phép
luat thi hanh én dan sy cua Duc, dbi véi
cac yéu cau thi hanh 4n vé tién, nguoi phai
thi hanh 4n phai ¢ trach nhiém cung cap
thong tin v& tai san va tinh hinh tai chinh
ctia minh cho Chép hanh vién thi hanh an
theo yéu cau. Néu nguoi phéi thi hanh 4n
khong dén van phong cua Chap hanh vién
theo lich hen dé cung cap thong tin vé tai san
va tinh hinh tai chinh cua minh ma khong
c6 1y do chinh dang hoac tur chdi cung cip
thong tin vé tai san va tinh hinh tai chinh
cua minh, theo Diéu 802¢ Bo luat TTDS
Ptic, ma khong dua ra dugc bat ky mot 1y
do phu hop nao thi ho s& b bat giit dé budc
nguoi phai thi hanh 4n phai cung cdp cac
thong tin theo yéu cau. Ngudi phai thi hanh
an c6 thé s& bi bat giam giir trén co s 1énh
bét gitt duoc phat hanh boi Toa an theo yéu
cau ctia ngudi dugc thi hanh an (bién phap
cudng ché giam gitr)'* cho dén khi ho cung
cap dugc day du thong tin vé tai san va tinh
trang tai chinh ctia minh, thoi han ti da cia
viéc giam giit ndy 1a 06 thang's. Lénh bét
giit khong can thiét phai dugc chuyén cho
nguoi phai thi hanh an trude khi thyc hién
viéc bat gitr'®. Mot ban photocopy da duoc
x4c nhén cta Lénh bét gilr s€ dugc chuyén

KINH NGHIEM QUOC TE

giao tryc tiép cho ngudi phai thi hanh an tai
thoi diém bat giii'’. Nguoi co thim quyén
bat giit nguoi phai thi hanh 4n trong truong
hop nay la Chap hanh vién thi hanh 4n'®,

Tir nhitg phén tich vé phap luat thi
hanh 4n dan sy cia Chau Au va CHLB D
lién quan dén nghia vu cung cip thong tin
tai san thi hanh an dbi véi cac loai yéu cau
thi hanh 4n vé tién, c6 thé rat ra mot sd két
luan sau day:

Thir nhdt, thoi diém va khoang thoi
gian ma theo d6 tai san cia ngudi phai thi
hanh an phai dugc ké khai dugc phap luat
quy dinh rong va theo huéng mé nén da gop
phan loai trir cac giao dich gia tao nham tau
tan tai san, trén tranh nghia vy thi hanh an
duoc thuc hién trudc hoac sau khi ¢ ban an,
quyét dinh ciia Toa an.

Thir hai, viéc yéu cau phai liét ké chi
tiét tit ca cac giao dich giira nguoi phai thi
hanh 4n v6i nhitng ngudi 6 quan hé gan giii
v6i ho dd gop phan ngin chin ngudi phai thi
hanh 4n tau tan tai san cho nhiig ngudi nay
thong qua cac giao dich ma bé ngoai co vé
nhu 13 hop phap dé tron tranh nghia vu thi
hanh éan.

Thit ba, trach nhiém phai cung cap
thong tin tai san va tinh hinh tai chinh la
nghia vu phap 1y duoc dit 1én trude tién dbi
v6i ngudi phai thi hanh an, vi hon ai hét, ho
13 nguoi hiéu 13 nhit thuc trang tai san cua
minh va 1a nguoi phai dang chap hanh nghia
vu tr ban an, quyét dinh cua Toa an. Néu
khong cung cap hoic tir chdi hop tac véi co
quan thi hanh an ma khong c6 ly do chinh
dang thi hodc 13 hanh vi gian ddi, thiéu trung
thuc (vi trai voi ban tuyén thé cua ho) hoic
13 hanh vi ¢6 tinh trén tranh thuc hién nghia

13 Christoph A. Kern, LL.M. (Harvard), Lausanne/Heidelberg, Bao cao Quéc gia cua Puec, Phan I, tr.13-15; va khoan 3

Diéu 802¢ Bo luat TTDS Biic.
14 Dibu 802g Bo luat TTDS Drrc.
15 Khoan 1 Didu 802j B¢ ludt TTDS Prrc.
16 Khoan 1 Didu 802g Bo luit TTDS Drrc.
17 Cau 2 khoan 2 Diéu 802g B6 ludt TTDS Brrc.

18 Cau 1 khoan 2 Diéu 802g B6 luat TTDS Dirc: “Die Verhaftung des Schuldners erfolgt durch einen Gerichtsvollzieher”.
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vu phép ly. Do d6, ho sé ngay lap tirc phai
ganh chiu hau qua bat loi phat sinh thong
qua viéc ho s bi bt va giam gitr dé thuc
hién nghia vy ké khai thong tin vé tinh trang
tai san ctia minh cho co quan thi hanh an
ciing nhu nhitng hau qua bat lgi khac.

Thit tir, quyén han ctia Chap hanh vién
thi hanh 4n duoc thuc hién tryc tiép, nhanh
chong, thong qua viéc ho dugc phap ludt trao
cho quyén bat giit nguoi phai thi hanh an trén
co s& Lénh ciia Toa 4n. Lénh bt giir cling
khong can phai dugc thong bao trude ma s&
chuyén cho ngudi phai thi hanh 4n ngay khi
ho bj bét giit. Nhitng quy dinh trao quyén
thyre chat cho Chép hanh vién thi hanh 4n vira
bao dam thuc hién quyén tu phap ctia Toa 4n,
vura bdo dam quy trinh thi hanh an dugc thuc
hién nhanh chong, hiéu qua ma khong phai
théng qua nhidu khau trung gian hogc céc thu
tuc hanh chinh, gidy t& phirc tap khac. Qua
d6 nham rin de, nang cao y thirc ty giac chip

hanh an cua ngudi phai thi hanh &n, bado dam
niém tin ctia ngudi dan vao hiéu lyc cta ban
an, quyét dinh ctia Toa an.

Thir nam, cac co quan nha nudc, to
chure, doanh nghiép va ca nhan co lién quan
khong duoc vién dan bat ky mot 1y do nao vé
bi mat trong kinh doanh hodac céc 1y do khac
dé tir chdi cung cip thong tin cho co quan,
ngudi c6 tham quyén thi hanh 4n dan sy khi
¢6 yéu cau. Quy dinh nay nham ting cudng
trach nhiém cua céc co quan, t chuc 6 lién
quan trong cong tac phdi hop thi hanh 4n va
bao dam ton trong ban an, quyét dinh cua
Toa an va tinh ton nghiém luat phap.

Thir sau, tang cudng hoan thién cac
thiét ché bao dam giir bi mat thong tin khi
tiép can cac ngudn thong tin tai san cua
ngudi phai thi hanh 4n nham bao vé quyén
vé bi mat thong tin ca nhan va tai san cia
nguoi phai thi hanh an m

BAN VE TiNH MINH BACH...

(Tiép theo trang 58)

doc 1ap HPQT va kiém toan ndi bd. N6i cach
khac, ting cudng tinh minh bach dong nghia
v6i nang cao nang lyc va hi¢u qua giam sat
ndi bo trong CTCP. Mic du ché dinh kiém
soat ndi bo trong CTCP tir nam 1990 dén
nay di c6 nhimg phat trién tich cuc, céc sai
pham I6n trong hoat dong cua cac CTCP
lién quan dén thiéu minh bach, budng long
kiém soat ndi bd van tiép tuc xdy ra da cho
thiy khoang cach tir quy dinh cua phap luat
dén thuc thi trén thuc té con kha xa.

bé nang cao hi¢u qua cua viéc thuc
thi tinh minh bach, can phai nang cao nhan
thire cua cac ¢d dong, cia DPHPCP vé vai
tro cua co quan giam sat noi bo trong QTCT
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dé cong ty xay dung duoc Bo quy tic kiém
soat ndi by nghiém tuac, thé hién vai tro doc
1ap cua co quan giam sat ndi bd trong mbi
quan hé voi HDQT. Luat DN niam 2014 can
bd sung thém cac quy dinh vé ché tai cu thé
dbi voi cac hanh vi khong hoan thanh nhiém
vu cla co quan giam sat ndi bd va ché tai
cu thé d6i voi nguoi quan 1y ¢6 hanh vi can
trd, tir chdi cung cAp thong tin vé hoat dong
kinh doanh, tai chinh cta cong ty. Cac bién
phép nay s€ gy suc ép, lam giam su 1¢ thudc
cua co quan gidm sat noi bo vao HPQT va
budc doi ngli quan ly cong ty phai tuan thu
cac quy dinh vé tinh minh bach va cong b
thong tin ®
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