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Nguyén tic phap quyén 1a mot trong ciu thanh quan trong cta quan tri tot.
Viée thuc hién nguyén tac nay trén thuc té ¢ Viét Nam con nhicu bat cép, han
ché, can phai xac dinh nguyén nhéan va dua ra giai phap khac phuc.

The rule of law is one of the important components of good governance. The
enforcement of this principle in practice in Vietnam still faces with a number
of shortcomings and constraints, and it is necessary to indentify the causes

and give out recommendatiosn for further improvements.
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1. Khai niém, céc chi s6 danh gia viéc thuc
hién nguyén tic phap quyén trong quan tri
quéc gia

Dy an Tu phap thé giéi (The World Justice
Project - WJP)! di liét ké bdn noi dung mang
tinh nguyén tic sau ddy cua nguyén tic
phap quyén:

“(1) Chinh phu, cac quan chtrc, cac co quan
dai dién, c4 nhan va cac td chirc tu nhan déu
phai tuan tha phap luat;

(2) Luét phap 13 rang, cong khai, 6n dinh
va dung dén; duoc ap dung ddng déu va bao
vé cac quyén co ban, bao gdm ca an toan cia

ngudi va tai san va cac quyén con ngudi di
duoc xac dinh;

(3) Quy trinh phap luat, theo d6 luat duogc
ban hanh, quan Iy va thi hanh c6 thé tiép can
duogc, cong béng va hiéu qua;

(4) Hoat dong tu phap phai dugc thuc hién
kip thoi boi nhitng dai dién co tham quyén, co
dao duc, doc lap va trung ldp, c6 du nhan luc
va ngudn luc can thiét va 1am viée voi tinh than
phuc vu cong dong™.

Theo Du 4n Tu phap thé gidi, bon nguyén
tac phd quat néu trén tao thanh mot dinh nghia

! World Justice Project (WJP) la mot t6 chirc doc 1ap, da nganh, phi loi nhudn, c6 Van phong dat tai
Washington, DC, va Seattle, WA, Hoa Ky. WJP lam viéc dé thic ddy quy dinh cua phéap luat trén toan thé
gidi. Website chinh thire ciia Du 4n nay tai dia chi: http://worldjusticeproject.org, truy cap ngay 6/8/2022.

2 The Four Universal Principles, https://worldjusticeproject.org/about-us/overview/what-rule-law, truy cép

ngdy 6/8/2022.
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chtre ning ctia phap quyén. Phap quyén 1a mot
trang thai chinh tri va trat tu phap ly, ¢ do
khong c6 to chirc, ¢4 nhan nao dimg trén phap
luat; quyén lyc nha nude, quyén luc chinh tri
dugce td chirc va thuc hién dua trén phap luat,
rang budc va bi kiém soat boi phap luat da
dugc ban hanh va cong bd cong khai, co ndi
dung rd rang, 6n dinh, 4p dung chung cho moi
chu thé, phan anh céc gia tri tién bd duoc phap
ludt qudc té thira nhan nhu ghi nhan cac quyén
co ban cua con ngudi, tu do, cong brfmg, binh
dang; phap luat dugc bao vé boi co quan tu
phép lam viéc cong tam, khach quan, doc lap
vOi cac co quan khac va xét xur theo thu tuc
cong bang, chit ché do luat dinh.

Véi tinh chat 1a mot nguyén tic cua quan
tri tot, phap quyén 1a mot nguyén tic, theo d6
tat ca moi thanh vién cua x3 hoi (bao gém ca
nha nuéc) déu phai tudn theo cac quy dinh
ctia phép luat. Phap quyén dugc coi 1a nguyén
tic phap luat, vi d6 1a phuong cham hodc quy
tic cho sy quyét dinh, ngay ca trong nhiing
truong hop con hoai nghi hodc khong du liéu
trude duoc’.

Nhu vdy, v6i nghia 13 mot nguyén tic,
nguyén tic phdp quyén dwoc hiéu la nguyén 1y,
tw twéng chi dao nhdt thiét phai tudn theo voi
ngi dung cot 16i la quyén luc nha nude dwoe
kiém sodt, rang budc véi phdp ludt, chi dwgc va
phai duoc thuce hién trén co so va trong khuon
khé phdp lugt. Xét vé mat pham vi, nguyén tic
phap quyén khong chi 1a mot nguyén tic co
ban trong to chirc va hoat dong ciia bd may nha
nuée & nhiéu qudc gia trén thé gidi, ma con la
nguyén tac to chire doi song x4 hoi, v6i y nghia

x4 hoi d6 duge td chirc va van hanh, hoat dong
dua trén co s& phap luat’.

Du an Tu phap thé gio¢i (WIP) da dua ra
Bao cdo Chi sé phdp quyén WJP (WJP Rule
of Law Index) hang nam. Bdo cdo cua Dy an
Tu phap thé gidi 1a bao cao dang tin cdy hang
dau, nguyén géc, doc lap vé thuc hién nguyén
tac phap quyén. Bao cdo nay khao sat 139 qudc
gia trén thé gidi, voi s6 luong khao sat 16n
gdém 138000 ho gia dinh va 4200 hoc vién va
chuyén gia phap 1y cia tit ca cac qudc gia dé
do ludng nguyén tic phap quyén duoc thyc thi
ra sao O timg nudc trén toan thé giéi. Viét Nam
cling 1a mot qudc gia dwgc Dy an Tu phap thé
gi6i tién hanh khao sat trong s6 139 quc gia.

Duya trén cac nguyén tic phd quat, WJP da
tiép tuc phat trién thanh 09 chi s6 danh gia sau
day® ctia Chi s phap quyén WIP hang nim va
trong mdi Chi s6 phap quyén WIP lai co cac
tiéu chi danh gia cu thé.

Chi s6 1 (Nhitng han ché vé quyén han
cua Chinh phu - Constraints on Governments
Powers): hiéu qua cua viéc kiém tra thé ché
vé quyén lyc cua Chinh phu théng qua cac co
quan: co quan lap phap (Tiéu chi 1.1); co quan
tu phéap (Tiéu chi 1.2); cac co quan kiém toan
va danh gia doc lap (Tiéu chi 1.3); hiéu qua cua
viéc giam sat phi chinh phu boi cac phuong
tién truyén thong va to chtrc xa hoi (Tiéu chi
1.5). Cling dugc xem xét la muc d6, o do dién
ra qua trinh chuyén giao quyén lyc theo luat
(Tiéu chi 1.6). Ngoai cac ndi dung danh gia néu
trén, trong Ti€u chi 1 ciing danh gia su trung
phat dbi v6i cac quan chire chinh phu vé hanh
vi sai trai chinh thirc (Tiéu chi 1.4)°.

3 Xem giai thich thuat ngit “Rule of Law” trong tir dién Black, H. Black’s Law Dictionary (1990), 6% ed., St.

Paul, Minn: West Publishing Co., p. 1332.

4 Xem thém: Michael Becker, Hans-Joachim Lauth, Gert Pickel (auth.), Michael Becker, Hans-Joachim
Lauth, Gert Pickel (eds.) (2001), Rechtsstaat und Demokratie: Theoretische und empirische Studien zum
Recht in der Demokratie, VS Verlag fiir Sozialwissenschaften.

5 Chi tiét xem WIJP, The Four Universal Principles, tldd, ¢ trén.

¢ WIJP, Constraints on Governments Powers (Factor 1), https://worldjusticeproject.org/our-work/wjp-rule-law-
index/wjp-rule-law-index-2016/factors-rule-law/constraints-government-powers, truy cap ngay 6/8/2022.
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Chi sé 2 (Thiéu ving sw tham nhiing -
Absence of Corruption): ba hinh thitc tham
nhiing: héi 10, anh huong khong chinh déng
do loi ich cua cong chiung hodc tu nhan, sy
chiém dung quy cong hoic cac ngudn luc khac
dugc kiém tra di voi cc nhan vién chinh phu
trong nganh hanh phap (Tiéu chi 2.1); co quan
tu phap (Tiéu chi 2.2); quan d6i va canh sat
(Tiéu chi 2.3); co quan lap phép (Tiéu chi 2.4)
va bao gdm mot loat cac tinh hudng c6 thé xay
ra, trong d6 tham nhiing - tir hdi 16 nho dén cac
loai chinh cua gian 14an - c6 thé xay ra’.

Chisé 3 (Chinh phitmé - Open Government):
Céc luat co ban va thong tin v& cac quyén hop
phap duoc cong khai va danh gia chat lugng
thong tin do Chinh phu cong bd (Tiéu chi 3.1).
Xac dinh xem lidu cac yéu cau vé thong tin do
co quan chinh phu nam gilt c6 dugc thuc hién
ding khong (Tiéu chi 3.2). Panh gia tinh hi¢u
qué cta cac co ché tham gia cta cong déan, bao
gdm ca viéc bao vé tu do ¥ kién va biéu dat,
hoi hop, hiép hoi va quyén kién nghi (Tiéu chi
3.3); ngudi dan co6 thé dua khiéu nai cu thé 1én
Chinh phu (Tiéu chi 3.4)8.

Chi 56 4 (Cdc quyén co ban - Fundamental
Rights) viéc tuan thu cic quyén co ban sau:
thuc thi ¢6 hiéu qua phap luat bao dam su
bao vé quyén binh dang (Tiéu chi 4.1); quyén
séng va an toan cua ca nhan (Tiéu chi 4.2);
theo dung thu tuc ciia phap luat va cac quyén
cua bi can (Tiéu chi 4.3); tu do ngdn luan va
biéu dat (Tiéu chi 4.4); ty do tin ngudng va ton
gido (Tiéu chi 4.5); quyén riéng tu (Tiéu chi
4.6); tu do hoi hop va 1ap hoi (Tiéu chi 4.7);

NHA NUGC VA PHAP LUAT

cac quyén lao dong co ban, trong d6 co quyén
thuwong lugng tap thé, cim lao dong cudng birc
va lao dong tré em, loai bo phan biét dbi xur
(Tiéu chi 4.8)°.

Chi s6 5 (Trat tw va an ninh - Order and
Security): Toi pham thong thuong va dac biét,
bao lyc chinh tri (Tiéu chi 5.1); khtung bo, xung
dot vii trang, tinh trang bat 6n chinh trj (Tiéu
chi 5,2); viéc nguoi dan khong st dung bao luc
dé khic phuc nhimg tranh chap ca nhan (Tiéu
chi 5.3 tu xtr 1y)'°.

Chi $6 6 (Thue thi phdp ludt - Regulatory
Enforcement): Cac quy dinh ctia Chinh phu
dugc thyc thi ¢6 hi€éu qua (Tiéu chi 6.1), va
duogc ap dung; thi hanh ma khong bi anh hudng
boi hanh vi khong chinh dang hodc 1¢i ich ca
nhan cta cong chuce, vién chirc (Tiéu chi 6.2).
Thém vao dd, quy pham phap luat doi hoi thu
tuc hanh chinh dugc tién hanh kip thoi, khong
¢6 sy cham tré bat hop 1y (Tiéu chi 6.3), ring
quy trinh trong thu tuc hanh chinh dugc ton
trong (Ti€u chi 6.4) va tai san ca nhan khong bi
tude doat néu khong co dén bu thoa dang (Tiéu
chi 6.5)!,

Chi s6 7 (Tw phdp ddn su - Civil Justice):
hé thong d6 co thé tiép can dugc voi chi phi
phai chang (Tiéu chi 7.1), khong bi ky thi (Tiéu
chi 7.2), khong tham nhiing (Ti€u chi 7.3), va
khong bi tac dong khong thich hop boi cong
chire (Tiéu chi 7.4). Viéc cung cip tu phap dan
su c6 hiéu qua cling doi hdi thu tuc td tung cua
toa an duogc thuc hién mot cach kip thoi va
khong bi tri hodn bat hop 1y (Tiéu chi 7.5); bén
canh d6, thira nhan gia tri cia co ché giai quyét

7 WIP, Absence of Corruption (Factor 2), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-
rule-law-index-2016/factors-rule-law/absence-corruption-factor-2, truy cap ngay 6/8/2022.

$ WIP, Open Government (Factor 3), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-rule-
law-index-2016/factors-rule-law/open-government-factor-3, truy cap ngay 6/8/2022.

® WIJP, Fundamental Rights (Factor 4), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-
rule-law-index-2016/factors-rule-law/fundamental-rights-factor-4, truy cap ngay 6/8/2022.

10°'WIJP, Order and Security (Factor 5), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-
rule-law-index-2016/factors-rule-law/order-and-security-factor-5, truy cap ngay 6/8/2022.

""WIJP, Regulatory Enforcement (Factor 6), https://worldjusticeproject.org/rule-of-law-index/factors/2021/

Regulatory%20Enforcement/, truy cap ngay 6/8/2022.
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tranh chap thay thé (Tiéu chi 7.6). Tiéu chi nay
cling do kha niang tiép can, su khong thién vi
va hiéu qua cta hé thong hoa giai va trong tai
(Tiéu chi 7.7)".

Chi s6 8 (Tw phdp hinh sw - Criminal
Justice): Cac hé thong tu phap hinh sy c6 hiéu
qua c6 thé diéu tra va xét xur t6i pham thanh
cong va kip thoi (Tiéu chi 8.1 va 8.2), thong
qua mot hé théng vo tu va khong phan biét
(Tiéu chi 8.4), khong c6 tham nhiing va khong
chiu anh huong khong chinh dang cua Chinh
phii (Tiéu chi 8.5 va Tiéu chi 8.6), dong thoi
dam bao quyén loi clia ca nan nhan va bi can
duoc bao vé hi€u qua (Tiéu chi 8.7). Tu phap
hinh sy c6 hiéu qua ciing doi hoi hé thong cai
huin nhdm giam bét hanh vi pham t6i (Tiéu
chi 8.3). Theo d6, danh gia viéc dua ra tu phép
hinh su nén xem xét toan bd hé théng, bao gém
canh sat, luat su, cong td vién, thAm phan, va
cac nhan vién trai giam'.

Chi s6 9 (Tu phdp phi chinh thirc - Informal
Justice): Tiéu chi tu phap phi chinh thuc bao
gdm ba khai niém: liéu cac hé thdng giai quyét

tranh chap nay co hiéu qua va kip thoi (Tiéu
chi 9.1), cho du ho dang vo tu va ty do anh
hudng khong thich hop (Ti€u chi 9.2), va mirc
d6 nao tong hop hé théng ton trong va bao vé
céc quyén co ban (Tiéu chi 9.3).

2. Thuc trang thwc hién nguyén tic phap
quyén & Viét Nam theo bdao cdo ciia Du an
Tw phap thé giéi nim 2021

Duéi day 1a két qua thuc hién nguyén tic
phap quyén & Viét Nam cua World Justice
Project gin nhat vao nim 2021 thuc hién dbi
v6i 8/9 chi s, thiéu chi sé Tu phap phi chinh
thirc (Informal Justice - Chi s6 9).

Két qua thuc hién cac chi sb cua nguyén tic
phap quyén theo dénh gi4 cia Dy an Tu phap
thé gi¢i mic du khong phai 1a cach thirc danh
gia duy nhét phan anh chinh xac, ddy du, toan
dién nhat vé thyc hién nguyén tic phap quyén
& Viét Nam, nhung két qua nay phan nao ciing
da phan anh dugc thyc trang thyc hién nguyén
tac phap quyén & Viét Nam hién nay. Két qua
theo cac chi s6 cu thé nhu sau:

Chi sé Pidm sb Sw t’l.lay (2101 (‘!1em s,o Vi fl‘l xe‘p hz.:ng
so vOi khao sat trudc trén toan cau

Han ché quyén lyc nha
nudc (Constraints on 0,45 0,00 99/139
Government Powers)
Thiéu ving sy tham
nhiing (Absence of 0,41 -0,01 92/139
Corruption)
Chinh pht mé (Open 0.46 0,00 R6/139
Government)

12°WJP, Civil Justice (Factor 7), https://worldjusticeproject.org/our-work/wjp-rule-law-index/wjp-rule-law-
index-2016/factors-rule-law/civil-justice-factor-7, truy cap gan nhat ngay 6/8/2022.

13 WIP, Criminal Justice (Factor 8), https://worldjusticeproject. org/our—work/WJp rule-law-index/wjp-rule-
law- 1ndex 2016/factors-rule-law/criminal-justice-factor-8, truy cap gan nhit ngay 6/8/2022.

14 Chi s 9 duge néu nhung khong co dit liéu nao dwoc cong bd. Theo giai thich cia Dy 4n Tu phap thé gisi,
chi s6 9 ciing da duogc khao sat, nhung chua dugce tién hanh so sanh giita cac nudce, do vay chua dugc cong
b trong Béo céo chinh thirc (Xem giai thich: https://worldjusticeproject.org/our-work/research-and-data/
wip-rule-law-index-2021/factors-rule-law, truy cip gin nhit ngay 6/8/2022).

15 Ngudn: https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2021.
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Céc quyén co ban

(Fundamental Rights) 0,45 0,00 104/139
Trat tuy va an toan

(Order and Security) 0,77 0,00 50/139
Thyec thi phap

luat (Regulatory 0,44 -0,01 103/139
Enforcement)

Tu phap dan sy (Civil 0.46 0.00 08/130
Justice)

Tu phép hinh sy

(Criminal Justice) 0,46 0,00 65/139

Theo két qua khao sat nay, tong diém cua
Viét Nam [a 0,49/1 diém, ding thir 88/139
nuoc duoc khao sat, tang 4 bdc so voi dot khao
sat nam 2020. Trong khu vuc, Viét Nam ding
thtr 11/15. Chi s6 vé trdt tu va an toan dugc
danh gia cao nhat & muc 0,77/1 diém.

Cho dén nay, Dy an Tu phap thé gi6i da tién
hanh 6 dot khao sat lién quan dén thuc hién
nguyén tic phap quyén ¢ Viét Nam. Cu thé vé
két qua khao st cac chi s phap quyén tir nim
2015 dén nam 2021 (Vietnam Overall Rule of
Law Score Over Time) nhu sau:

STT Nim Két qu’ﬁ truﬁngK binh
cac chi so
1 2015 0.50
2 2016 0.51
3 2017-18 0.50
4 2019 0.49
5 2020 0.49
6 2021 0.49

Chi sb dugc danh gia cao nhét & tat ca cac
nam (tr 2015 dén nay) 1a chi so trat tw va an
toan (Order and Security). Vi du, trong ndm
2021, twong ung va&i cac ti€u chi nhu: tiéu
chi xung d6t dan sy duogc kiém soat mot cach
hiéu qua (dat 1 diém, dimg thtr 29/139 qudc

gia dugc khao sat), ti€u chi toi pham duoc
kiém soat hiéu qua (dat 0,89 diém, dimg thir
30/139 qubc gia duoc khao sat), tiéu chi: viéc
nguoi dan khong stir dung bao luc dé khéc phuc
nhiing tranh chéap ca nhén (dat 0,42 diém, dimg
thir 86/139 qudc gia dugc khao sat)'.

Mot s6 chi sé chwa duoc danh gia cao nhu
chi s6 thyuc thi cac quyén co ban (dung thir
104/139 qubc gia), chi sb thuc thi phap luat
(dung thtr 103/139 qubc gia), chi sb han ché
quyén luc nha nude (99/139 quéc gia)’.

C6 mot sb chi s6 c6 su suy giam khong
nhiéu so véi nhitng dot khao sat trude nhu chi
s6 kiém soat tham nhiing (giam 0,01 diém), chi
s6 thuce thi phap luat (giam 0,01 diém). Mic du
¢6 mot s6 chi s6 giam diém, nhung xét vé tong
thé trong 139 nudc khao sat thi Viét Nam van
ting 4 bdc so véi nam trude dua trén diém tong
cua cac nudc duge khao sat theo thir bac's.

Trong mdi mot chi $0, su danh gia cua Du
an Tu phap thé gi6i ciing dua trén nhimg danh
gi4 rat cu thé (xem muc 1 da phén tich). Chang
han tiéu chi v& cac quyén co ban, cic van dé
dugc dua ra khao sat nhu: Khong phan biét dbi
xtr (No discrimination), quyén séng va an toan
(Right to life and security), thu tuc thuc hién
quyén (Due process of law), mtrc do tw do biéu

1o Xem: https://worldjusticeproject.org/rule-of-law-index/country/202 1/Vietnam/Order%20and%20Security/,

truy cap ngay 6/8/2022.

17 Xem: https://worldjusticeproject.org/rule-of-law-index/country/2021/Vietnam/, truy cép ngay 6/8/2022.
18 Xem: https://worldjusticeproject.org/rule-of-law-index/country/202 1/Vietnam/, truy cép ngay 6/8/2022.

NGHIEN cuv
S& 18 (466) - T9/2022\ _LAP PHAP

[




NHA NUGC VA PHAP LUAT

dat (Freedom of expression), tu do ton gido
(Freedom of religion), quyén riéng tu (Right
to privacy), quyén tu do 1ap hoi (Freedom of
association), quyén lao dong (Labor rights)'.
Nhin vao két qua ndy, chung ta c6 thé danh gia
su thay doi, s tién bo hodc chwa duoc cai thién
qua tirng 1an khéo sat ctia cic nam.

Tir két qua nay c6 thé thay nhu’ng bat cap,
han ché trong thuc thi nguyen tic phap quyén
& Viét Nam ton tai & nhiéu mat, dic biét 1a cac
chi s6 nhu: han ché quyén luc nha nudc, kiém
soat tham nhiing, chinh phii mo, cic quyén co
ban, thyc thi phap luat, tu phap dan sy va tu
phap hinh su.

Nguyén nhéan cta nhimg yéu kém, han ché
1a do hé thong phap ludt cua Viét Nam con
thiéu dong bd, con nhiu bit cap, trong khi d6 y
thirc tuan thu phap luat ctia can bg, cong churc,
vién chirc nha nudc va cta ngudi dan chua tét.
Ngoai ra, chung ta ciing chua c6 quy dinh cu
thé v& nguyén tic, thu tuc, co ché bao vé quyén
con ngudi mot cach hidu qua. Ché do bau cu,
viéc thuc thi dan chi con c6 nhitng chd chua
hop 1y. Tu phép chua thyc sy doc 1ap. Co ché
thanh tra, kiém tra, xir Iy vi pham phap luat con
nhiéu bét cap.

3. Mot s6 giai phap nang cao chi so thue hién
nguyén tic phap quyén & Viét Nam trong
thoi gian toi

Thir nhit, tiép tuc cung cd, nang cao y thirc
phép luat cua cac can bd, cong chirc, vién chuc
nha nudc va nguoi dan. Can bg, cong churc,
vién chirc nha nude phai 1a tim guong ton
trong, chap hanh thuc hi¢n Va tuan thu nguyén
tic phap quyén. Véi yéu cau do, can thuong
xuyén bdi dudng, nang cao trinh do, y thirc
chinh tri va y thurc phap luat, nang luc k¥ nang
thuc hién cac nguyén tic phap quyén cho can
bd, cong chure, vién chirc nha nudc, tang cuong

cong tac thanh tra, kiém tra, xtr 1y vi pham.
Hién tugng tham nhiing, theo khao sat cia Dy
an Tu phap thé gidi, thi trong luc lwong canh
sat va quan su, trong nhanh hanh chinh, nhanh
1ap phap va tu phap van con & mic cao®.

Ngoai ra, dé xay dung ¥ thirc phap quyén,
can tuyén truyén, pho bién, giao duc y thic
phap quyen cho nguoi dan, doanh nghi¢p va
cac chu thé khac; gido duc, nang cao ¥ thuc
ton trong, chap hanh va tuan thu phap luat va
trach nhiém cua cong dan, td chirc. Mubn vay
can tiép tuc hoan thién cac tiéu chuén cta chinh
phi m¢ (Open Government) nhu Dy an Tu
phap thé gidi dua ra. Trong do, cac yéu cau nhu
quyén duoc thong tin (Right to information),
sy tham gia tich cyc ctia nguoi dan (Civic
participation).

Thir hai, trong bao dam, bao vé quyén con
ngudi, can thiét 1ap co ché bao hién va hoan
thién co ché tai phan hanh chinh, ting cudng
su doc 1ap tu phap. Khi toa an ddc lap va duoc
trao ddy du thim quyén, Toa an s& phat huy
strc manh 1a thanh tri quan trong nhat dé bao
vé quyén con ngudi. Viét Nam chua co co quan
bao hién chuyén trach. Hay noi cach khac, Viét
Nam dang thiéu co ché hitu hiéu dé thuc hién
nguyén tic phap quyén va thong qua do bao vé
Hién phap va bao vé quyén co ban cia cong dan.

Viét Nam cin mé rong thim quyén cho Toa
an hanh chinh va dong thoi ting cudong co ché
hoat dong cho hé théng Toa an hanh chinh. Toa
hanh chinh ciing phai 1a noi hinh thanh Ién an
1€, 1a noi bao vé nhan dan trudc moi hanh vi
xam pham cua cdc co quan nha nudc.

Trong chi sé vé giéi han quyén, mot trong
nhiing yéu cau dugc cham diém thap nhat do
1a quyén tu phap (judiciary) dat 0,36 diém?!.
Chinh vi vay, thoi gian tdi, can quan tam dén
viéc trao quyén dé nhanh tu phap doc lap va

19 Xem trang 175 cua tai lidu tai ngudn: https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-

law-index-2021, truy cap ngay 6/8/2022.

20 Xem trang 175 cua tai liéu download tai ngudn: https://worldjusticeproject.org/our-work/research-and-

data/wjp-rule-law-index-2021.

2 Xem trang 175 cua tai liéu tai ngudn: https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-

law-index-2021.
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thuc su 1a “thanh tri cudi cung” trong viéc bao
vé quyén con ngum bao vé cong ly.

Thir ba, can ting cucmg ddi thoai phap luat
xuyén qudc gia va chuyén hoa phap luat dé phap
luat Viét Nam c6 sy tuong thich hon nita vi cac
chuan muc phap luat qudc té. Trong bdi canh hoi
nhap qudc té hién nay, mudn cho phép ludt gan
hon véi chuan muc phap luat quoc té, twong thich
v6i cac chuan muc quoc té thi can pha1 c6 sy ddi
thoai phap ly xuyen qudc gia va chuyen héa phap
luat Can soi chiéu vao nhimg chuin myc ma
quéc té dit ra. Chang han nhu thong qua nhiing
két qua danh gia ctia D an Tu phap thé gi¢i nhu
da phan tich ¢ trén ta méi thiy duoc nhimg diém
nao Viét Nam lam tot, nhimg yéu cau nao lam
chua tdt va can tiép tuc khic phuc, hoan thién.

Thir tw, cin cht trong dén viéc giam sat
trong qua trinh thuc hién phap luat. Bén canh
viéc xay dung phap luat, viéc thuc hién phap
luat, dac biét 1a giam sat trong qua trinh thuc
hién phap luat can duoc coi trong, vi do 1a van
dé phuc tap, da dang, lién quan dén nhiéu chua
thé, dén nhiéu hoat dong khac nhau trong viéc
dua phap luét vao cudc song.

Thyc hién phap luat 12 mot chi s rat quan
trong ma Dy an Tu phap thé gioi dua ra. Thyc
hién phap luat khong chi lién quan dén cac
hinh thtrc thuc hién cac quy dinh phap ludt nhu
thé nao, ma con bao gf”)m ca dic diém cac linh
vuc hoat dong xa héi, nhitng yéu td tac dong va
nhirng diéu kién nao dam bao cho nhimng quy
dinh phap luat d6 dugc thuc hién, nhitng thu tuc
phap 1y dwoc chdp hanh v.v.. Trong thyuc hién
phap luat, mot trong nhirng yéu cdu ma Dy an
Tu phap thé gidi dua ra khuyén nghi déi voi
Viét Nam 1a can phai cha y dén hiéu qua cua
viéc thyc hién phap luat (Effective regulatory
enforcement); khong dugc tri hoan viéc ap dung
phép luat khong c6 ly do (No unreasonable
delay); ton trong thu tuc phap ly (Respect for
due process); boi thuong khi ¢ vi pham trong
qua trinh ap dung phap luat (No expropriation
without adequate compensation)?.

NHA NUGC VA PHAP LUAT

Thir nam, tiép tuc thuc hién viéc han ché
quyén luc nha nude, dan cha hoa va cai cach
ché do bau cir. Han ché quyén luc nha nudc
1a mot chi s6 hang dau trong thuc hién nguyén
tac phap quyén. Dan chi va quyén lam chu cua
nhan dan 13 nhitng yéu t6 c6 quan hé chit ch&
v6i nguyén tac phap quyén. Chi c6 dan cha méi
tao ra ap luc budc Nha nudc phai thuce thi phap
luat mot cach cong bang, vo tu, khach quan.
Cung v6i d6, can cai cach ché d6 bau cir dé lya
chon duogc nhiing nguoi dai dién xung dang, co
nang lyc chuyén mon, dao dtc va trach nhiém
s& gop phan tao ra “dau vao” t6t cho viéc thuc
hién nguyén tic phap quyén.

Thir sdu, hoan thién cac diéu kién bao
dam dé thuc hién nguyén tic phap quyén,
nhu chinh tri, phap luat, kinh té, van hoa, xa
hoi, co ché giam sat, thanh tra, kiém tra. Phap
quyén khong chi doi hoi tinh hop phap ma ca
tinh hop 1y. Thuc hién phap luét tt & day lién
quan dén rat nhiéu giai doan. Dé thyuc hién tt
phap luat thi phai c¢6 di cac diéu kién bao dam
nhu ¥ thirc phap luat, t6 chirc thuc hién, kiém
tra, gidm sat, xtr Iy vi pham va bao v¢ hiéu luc
ctua phap luat. Trong thuc thi phap luat, tiéu
chuin thuc thi phap luat mot cach hiéu qua
(Effective regulatory enforcement) rat dugc
Dy 4an Tu phép thé gidi quan tam. Hodc trong
hoat dong xét xtr ca hinh sy va dan sy thi van
dé thi hanh nhimg phan quyét c6 hiéu luc do
ra sao (Effective enforcement), c6 tham nhiing,
c6 phén biét di xtr trong qué trinh xét xir hay
khong (No corruption, No discrimination)
cling dugc quan tam.

Tom lai, mic du két qua danh gia dua
trén cac chi so phap quyén WJP (WJP Rule
of Law Index) ma Dy an Tu phap thé gi6i
(WJP) dua ra chi mang tinh chit tham khao.
Tuy nhién, nhitng s6 lidu nay ciing gitp chiing
ta nhan dién mot cach toan dién, khach quan
nhiing chi s nao da thuc hién tot dé tiép tuc
phat huy va nhimg chi s nao thyc hién chua
t6t can khic phuc m

2 Xem trang 175 cia tai liéu tai ngudn: https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-

law-index-2021.
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Tém tit:

O Viét Nam hién nay, hoat dong cta khu vuc kinh té chua dwoc quan sat
dang phat trién rAt manh. Tuy nhién, viéc kiém soat thué ddi véi khu vue
kinh té nay con chua hidu qua. Trong bai viét nay, cac tic gia tap trung
phan tich nhitng bit cap trong cac quy dinh cta phap luat diéu chinh hoat
dong kiém soat thué dbi voi khu vie chua dugc quan sat va dua ra cac giai
phap nham thu thué hidu qua, bao dam cong bang, nang cao vai tro diéu
chinh ctia phap ludt, tranh thét thu thué.

Abstract:

The performance of the non-observed economy is strongly developing in
Vietnam. However, controlling of taxation on this economic sector is still
not carried out in an effective manner. Under this article, the authors focus
on analyzing the inadequacies in the legal regulations on taxation on the
non-observed economy and also give out a number of recommendations
for effective tax collection, assurance of the fairness, improvement of the
regulatory role of the law, avoidance of tax revenue loss as well.

Khu vuc kinh té chua duoc quan sat? hién
nay & nudc ta co thé duoc dé cap dudi goc
dd cua khu vuc kinh té ca thé, trong do co
hai hinh thirc cha yéu 1a c4 nhan kinh doanh
tu do va hd kinh doanh. Pay la hai hinh thirc
kinh doanh dang c6 rit nhiéu khoang trong

trong hoat dong kiém soat cia Nha nuoc, tir
qua trinh thanh Iap, hoat dong cho dén nhiing
chinh sach vé quan Iy thué. Diéu nay da khién
Nha nude that thu thué, cling nhu tao ra su
bat binh ding trong viéc thyc thi nghia vu
nop thué.

! Nghlen ctru nay duoc tai tro bai Pai hoc qubc gia Thanh phé HS Chi Minh (PHQG TP. HCM) trong khuén

khd D8 tai ma so C2020-34-07.

2Khu vice kinh té chua dugc quan sat (Non-Obseved Economy, viét tat: NOE) bao gom tét ca cac hoat dong
san xuét kinh doanh chua thu thap dugc thong tin trong cac ngudn dit liéu co ban dé bién soan tai khoan qudc
gia, https://www.google.com/search?q=khu+v%E1%BB%B1c+kinh+t%E1%BA%BF+ch%C6%B0a+%C4
%91%C6%B0%E1%BB%A3c+quants%C3%Alt&oq=khu+v%E1%BB%B 1 c+kinh+t%E1%BA%BF
+ch%C6%B0a+&aqs=chrome.1.69157j0i2213012.10774j0j15&sourceid=chrome&ie=UTF-8.
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1. Bit cap vé hoat dong thu thué ddi véi khu
vuc chwa quan sat

Mot trong nhitng ddi twong chiu thué phd
bién nhét cta khu vyce kinh té chua duge quan
sat chinh 1a ho kinh doanh. Xét vé ban chat
phap 1y, cin xem ho kinh doanh 1a mét hinh
thirc ca nhan kinh doanh?. Do d6, viéc tinh thué
cua ho kinh doanh dua trén doanh thu khoan
cua hd va thu nhép cua chu h theo quy dinh
cua phép luat hién nay la khong phu hop. Vi
thé, thué cua ho kinh doanh can duoc xac dinh
gidng nhu 1a thué cua ca nhan kinh doanh va
doanh thu tir hoat dong kinh doanh chi 1a mot
trong cac khoan thu dugc tinh vao thu nhap co
thé chiu thué.

Theo quy dinh cta phap luat thi thué thu
nhap ddi voi ca nhan kinh doanh c6 thué suit
cao nhét chi 1a 7% tinh trén doanh thu®. Trong
khi d6, néu 1a chi ho kinh doanh chiu thué thi
thué suét lai bi danh Iy tién dya trén thu nhap
chiu thué®. Chinh quy dinh khong thdng nhit
nhu thé khién cho quyén loi ctia cac chu thé
bi anh huong, c6 nhiitng ngudi thu nhap cao
nhung muc thué phai dong kha thap va nguoc
lai®. Do d6, can c6 quy dinh thong nhat vé mirc
thué suat d6i v6i ca nhan kinh doanh ciing nhu
ho kinh doanh, déc biét 1a trong truong hop ho
kinh doanh do mdt ca nhan dang ky thanh lap
va quan 1y hoat dong. Can ap dung théng nhat
cac quy dinh ciia thué thu nhap ca nhan dé diéu
chinh d6i v6i thu nhdp ctia ca nhan kinh doanh
cling nhu thu nhap cua h kinh doanh. Thém
vao d6, mot trong nhitng yéu td quan trong can
danh gia d6 1a thu nhap chiu thué duoc tinh nhu

NHA NUGC VA PHAP LUAT

thé nao, va tinh kha thi cta cach tinh thu nhép
chiu thué do.

Co quan Doanh thu ndi dia Singapore
(IRAS) cung cép cong thirc x4c dinh thu nhap
chju thué ctia mot ca nhan nhu sau:

Téng thu nhép #rir di chi phi = Thu nhap
theo luat dinh.

Thu nhap theo luét dinh trur di cac khoan
quyén gép = Thu nhép tinh thué.

Thu nhap tinh thué #ir di cac khoan ciru tro
c4 nhan = Thu nhép chiu thué’.

Trong do, téng thu nhdp duoc xac dinh la
tat ca cac khoan loi nhuén kiém duoc tir kinh
doanh, thuong mai, nghé nghiép, nghé nghiép
v6i tu cach 1a ddi tac trong cong ty hop danh
hodc chu so hitu duy nht;

+ Thu nhap tir viéc lam (bao gdm ca phic
loi bang hién vat);

+ CH tirc, thu nhap dau tu, tién 13i;

+ Phi cho thug, tién ban quyén, phi bao hiém
va cac khoan lgi nhuan khéc tich Ity tir tai san.

Tuy nhién, tai Viét Nam, thu nhap chiu thué
khong dugc xac dinh dya trén cac khoan thu
nhdp néu trén. Theo quy dinh cua phdp luat
Viét Nam, thu nhap duogc tinh vao thu nhap co
thé chiu thué bao gém: Thu nhap ttr hoat dong
kinh doanh; thu nhap tir tién cong, tién luong;
thu nhap tu dau tu vén; thu nhap tu chuyén
nhuong v6n; thu nhdp tir chuyén nhuong
bat dong san; thu nhap tir trang thudng; thu
nhap tir ban quyén; thu nhép tir nhuong quyén

3 Tran Thi Lé Thu (2021), Ban chdt phdp 1y ciia H kinh doanh, Tap chi Phap luat & phat trién, s6 06.
“Piéu 2 Thong tu s6 92/2015/TT-BTC hudng dan thyc hién thué gia tri gia ting va thué thu nhap ca nhan doi

v6i cd nhan cu tra c6 hoat dong kinh doanh.
> bicu 22 Luat Thué thu nhap ca nhan.

¢ Thu nhap 300 ty nhung chi phai déng thué 21 ty, https://vnexpress.net/tai-sao-ca-nhan-thu-nhap-hon-300-
ty-nhung-dong-thue-chi-7-4226905.html, truy cap ngay 28/11/2021.
" https://www.rikvin.com/taxation/singapore-personal-income-tax/, truy cap ngay 24/11/2021.
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thuong mai; thu nhap tr thira ké; thu nhép tu
qua tang®.

Thu nhép chiu thué s& dugc tinh bang tong
thu nhap tr cac khoan néu trén trir (-) di cac
muc gidm tru sau day:

a) Muc giam tru:

- Mitic giam trir di vé6i ddi tuong ndp thué
1a 11 triéu dong/thang (132 triéu dong/nam);

- Mirc giam trir d6i voi mdi nguoi phu thude
14 4,4 tridu dong/thang’.

b) Cac khoan déng bao hiém, quy huu tri
tu nguyén;

¢) Céc khoan dong gop tur thién, nhan dao,
khuyén hoc'®.

Murc mién trir gia canh 4p dung mot cach
thong nhat, nhung cimg nhéc giita cac chu thé
v6i cac muc thu nhép khéac nhau 1a khong phu
hop. Thyc té, dé c6 muc thu nhap chiu thué
trén 100 triéu dong/thang thi c6 kha ning chi
phi dau tu, chi tiéu ciia chu thé 4y s& cao hon
nhiéu so vé&i nhitng chii thé c6 mirc thu nhap
chiu thué khoang 20 triéu dong/thang. Trong
khi d6, thu nhap dugc phép mién trir khéi thu
nhap tinh thué cta cac chu thé c6 mirc dau tu,
chi ti€u khac nhau hién nay lai la nhu nhau.
Diéu nay khién cho hiéu qua thuc thi chinh
sach thué thu nhap ca nhan trén thyuc té khong
dam bao cong bang, hop 1y.

Phép luit & cac qudc gia trén thé giéi dang
¢6 cach tiép can khac voi phap luat cua Viét
Nam. Vi du nhu tai Singapore thi thu nhap

chiu thué 1a thu nhap rong sau khi trir di cac
khoan chi phi, cidc khoan quyén gop va cuu
trg ¢4 nhan. Cac khoan giam thué c4 nhén, tuy
thudc vao céc diéu kién, bao gém ho tro nguoi
phu thudc, hoc phi, chi phi phat trién nghé
nghiép, va phi bao hiém dugc tra cho cac hop
ddng bao hiém nhén tho. Theo dé, cac khoan
mién trir s& dugc xac dinh dya trén nhimng
khoan chi phi can thiét dé duy tri doi séng,
sinh hoat hang ngay cua ban than nguoi ndp
thué va nhitng ngudi ma ho co trach nhiém
nudi dudng, chim séc. Bao gdm nhung khong
gidi han cac khoan hoc phi hoac khoa hoc du
diéu kién, hd trg cha me va hd tro ngudi phu
thudc, chi phi phat trién nghé nghiép va phi
bao hiém duogc tra cho cac hop dong bao hiém
nhan tho va bét ky khoan ctu tro ddc biét nao
khéc, tham chi ca chi phi thué nguoi giup viéc
cling dwoc mién trir thué'...

Twong ty, thué thu nhap ca nhan trong hé
théng phap luat Nhat Ban ciing dugc tinh theo
nguyén tic: thué duoc tinh bang cach lay tong
s6 thu nhap trir di cac khoan khau trir thu nhap
khac nhau, sau d6 nhan khoan chénh l1éch 1a thu
nhap chiu thué véi thué suit Iiy tién'2. Dong
thoi, cac khoan khéu trir duge chép nhan bao
g6m chi phi kham chita bénh, chi phi bao hiém
cling nhu ca nhitng khoan mat mat do thién tai,
dich bénh®.

D6i voi phap luat thué thu nhap ca nhan
ctia Indonesia thi khoan khau trir dwoc tinh dua
trén cac khoan chi phi lién quan dén qué trinh
tao ra thu nhap, cting nhu chi phi thuc hién hoat

8 Pidu 3 Luat Thué thu nhap c4 nhan va Diéu 3 Nghi dinh s6 65/2013/ND-CP,

*Pidu 1 Nghi quyét sé: 954/2020/UBTVQH14.

10 Xem Diéu 9 van ban hop nhét s6 68/ VBHN-BTC cua Bo Tai chinh ngay 19/12/2019.
U https://www.rikvin.com/taxation/singapore-personal-income-tax/, truy cap ngay 28/11/2021.
12 Xem thém tai link https://www.mof.go.jp/english/policy/tax_policy/tax system/income/index.html, truy

cap ngay 28/11/2021.

13 Xem thém tai link https://www.mof.go.jp/english/policy/tax_policy/tax_system/income/02_6.pdf, truy cap

ngay 28/11/2021.
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dong kinh doanh ctia doanh nghiép, bén canh
cac mirc mién trir ctia nguoi phu thuoc'.

Trong khi d6, cach tinh cac khoan khau
trir trong hé théng phap luat Viét Nam hoan
toan dya trén muc khoan 11 triéu dong/thang
cho ban than ngudi chiu thué, va 4.4 triéu
ddng/thang cho mdi nguoi phu thudc. Nhung
véi muc 4.4 tridu dong/ngudi/thang thi s&
khong thé dap tng du diéu kién sinh sdng,
hoc tap, kham chita bénh va cac chi phi khac
phat sinh cho mdi nguoi phu thude, dic biét
la & céac tinh thanh 16n nhu Tp. HCM, Ha
Noi, Pa Nang...

Thém vao do, néu xét vé co ciu td chirc
thi moi khac biét cua hd kinh doanh so véi
cac md hinh chu thé kinh doanh khéc, dién
hinh 1a doanh nghiép tu nhan da duoc bai bo
(lién quan dén dia diém kinh doanh, nganh
nghé kinh doanh, s luong lao dong duogc thué
mudn'®...). Trong khi dé, voi hinh thic thué
khoan va kha ning dé dang thoa hiép, “chia
chac” voi nhan vién nganh thué'® khién cho
viéc thu thué cua ho kinh doanh trén thuc té
gap nhiéu bat cdp, khong tao dugc sy cong
bang giita cac ho kinh doanh ciing nhu giita
cac loai hinh cha thé kinh doanh. Do vay,
viéc xac dinh ding din, chit ch& thu nhap
chiu thué ciia cac ho kinh doanh 1a yéu cau
can thiét nhim thuc hién vai tro kiém soét cta
Nha nudc trong hoat dong thu thué ddi véi ddi
tuwong kinh té chua duoc kiém soat noi chung
va ho kinh doanh n6i riéng.

Bén canh c4 nhan c6 thu nhdp chiu thué
va ho kinh doanh phai c6 nghia vu nop thué,
thi mot d6i tugng quan trong, ngdy cang phat

NHA NUGC VA PHAP LUAT

trién trong khu vuc kinh té chua duge quan sat
la nhiing nguoi kinh doanh qua mang nhung
khong dang ky kinh doanh, cac ca nhan co
thu nhap nhd 1€, khong thong qua cong ty,
co quan, to chic co dang ky, thi viéc quan
ly va thu thué phat sinh kha nhiéu han ché.
Vi du dbi v6i cac khoan thu nhap phét sinh
tu viéc kinh doanh qua cac mang xa hdi nhu
Facebook, Instagram, Youtube... viéc quan
ly cac khoan thu nhap phat sinh tur hoat dong
nay rat kho néu cac cac nhan kinh doanh nho
1¢ khong tién hanh ding ky hoat dong kinh
doanh cua ho.

Theo Thong tu sb 95/2016/BTC cua B
Tai Chinh, c4 nhan phai tién hanh ding ky
thué thi mai duoc cép ma sb thué, cac thu
nhdp phai duogc ké khai, chirng minh qua cac
hd so ngudi ndp thué cung cap thi méi co co
so tinh thué. Néu ngudi nop thué kinh doanh
tu do, chu yéu st dung tién mat, khong tién
hanh giao dich qua ngan hang thi cling khong
6 co s 16 rang xac dinh thu nhap dé tinh thué
trong cac truong hop nay. Cac quy dinh vé 4n
dinh thué ciing kho 4p dung véi cac truong
hop truong tu.

2. Kiém soat hoat dong thu thué doi véi khu
vuc chwa quan sat

Theo quy dinh, dbi véi ho kinh doanh thi
hién c6 3 khoan thué va 1& phi phai ndp chi yéu
1a: L& phi mon bai, thué gia tri gia ting, va thué
thu nhap ca nhan. HO kinh doanh ap dung mirc
thu 1€ phi mon bai theo quy dinh tai Thong tu
56 302/TT-BTC; thué thu nhap ca nhan va thué
gid tri gia ting: d6i tuong 1a c4 nhan, nhom ca
nhan va ho gia dinh kinh doanh phai nop thué

' Huynh Van Dién (2016), Phdp ludt vé thué thu nhdp cd nhan thuc tién tiv Can Tho, Luan an Tién si,

tr. 56-60.

'3 Xem thém quy dinh cu thé tai Nghi dinh s6 01/2021/ND-CP vé ding ky doanh nghiép.
16 Bui Xuan Héii (2017), Nhitng han che, bat cap vé dac diém phap Iy cua Ho kinh doanh va van dé H¢ kinh
doanh “chuyén” thanh doanh nghiéip, Tap chi Khoa hoc phap ly s6 05.
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thu nhdp ca nhan va thué gia tri gia ting duoc
quy dinh tai Thong tu sb 92/2015/TT-BTC.

Nhu vay, so véi cac loai hinh doanh nghiép,
ho kinh doanh duoc ndp thué theo phuong thirc
nop thué khoan, nhung thuc té lai chua co bién
phap quan 1y chat ché doanh thu dé lam cin cir
ap dung muc thué khoan. Didu nay c6 thé 1a 16
hong dé ho kinh doanh va can bo thué “thoa
thuan ngdm”, gdy ra tinh trang tron thué, gian
lan thué va no dong thué, 1am thét thu ngan
sach nha nudc, chua khuyén khich duogc y thice
tuan thii phap luat thué cia ho kinh doanh.

Cach tiép can trong chinh sach thué hién
hanh gitra h¢ kinh doanh va doanh nghiép (dac
biét 1a siéu nho v6i hinh thirc t6 chuc twong
ddng vai ho kinh doanh) rt khac nhau, mic du
cung chung ban chat 1a to chire kinh doanh vi
muc tiéu loi nhudn. Cu thé theo quy dinh cua
phap luét hién nay, moi sy khac biét gitra ho
kinh doanh va doanh nghiép tu nhan nhu h¢
kinh doanh chi dugc dang ky kinh doanh tai 1
dja diém, thué muén khong qua 10 lao dong...
da duoc bai bo. Tuy nhién, ho kinh doanh co
doanh thu dudi 100 triéu df”)ng/ném duoc mién
1¢ phi, chi ngp 300.000 - 1.000.000 dong tiy
doanh thu, trong khi doanh nghiép ndp 1 - 3
triéu déng tuy theo vbn diéu 1& hodc von dau
tu. Trong thuc té, co nhitng ho kinh doanh c6
quy md va doanh thu 16n hon nhiéu lan doanh
nghiép nho va siéu nho. Thué gia tri gia ting
cua hd kinh doanh chi tir 1-2-5% doanh thu,
trong khi doanh nghiép siéu nho chiu thué suat
0-5-10% (dugc khau trir thué). Doanh nghiép
siéu nho ciing phai chiu thué thu nhap doanh
nghiép suat phd thong 20%, trong khi ho kinh
doanh chi chiu thué thu nhap ca nhan tir 0,5-2-
5% doanh thu. Ho kinh doanh khéng can lam
bao cao tai chinh, héa don gié tri gia tang nhu

doanh nghi¢p siéu nho. Mot doanh nghiép co
doanh thu chi vai chuc tri¢u hay vai tram triéu
ddng/nam ciing phai thuc hién ché do sd sach
hoa don chung tir ké toan doanh nghiép; nhung
mot ho kinh doanh ban budn, doanh thu ¢6 thé
t6i hang chuc, hang trim ty dong, lgi nhuan
nhiéu ty ddng thi chi khoan thué va ap dung
ché do ké toan chimg tir hoa don.

Viée duy tri cac quy dinh khac biét vé
phuong thirc tinh thué va muc thué phai nop
gitra ho kinh doanh va doanh nghiép nhu trén
dang gdy bat binh dang, 1am méo moé mai
truong kinh doanh va kho khan cho cong tac
quan ly nha nudc'”.

Do d6, dé bao dam cong bang ciing nhu
thuc hién hiéu qua chinh sach thué déi véi
céc chu thé kinh doanh, phap luat can co quy
dinh thong nhat vé cach tinh thué, phuong thirc
xé4c dinh thué, thué suat phai déng cho doanh
nghi¢p tu nhan va h¢ kinh doanh trong truong
hop khong la ca nhan dang ky va khong ap
dung chinh sach thué thu nhap ca nhan nhu lya
chon néu trén. Theo do, phap luat can loai bo co
ché “thoa thuan thué”. Can bao dam théng nhat
quan 1y thué ddi vai ho kinh doanh nhu cac mo
hinh cha thé kinh doanh khac theo quy dinh tai
khoan 5 Piéu 51 Luét Quan 1y thué nam 2019
(c6 higu luc tr 1/7/2020): “H¢ kinh doanh, ca
nhén kinh doanh c6 quy mé vé doanh thu, lao
déng dap g tir mikc cao nhat vé tiéu chi cia
doanh nghiép siéu nho theo quy dinh phap ludt
vé hé tro doanh nghiép nhé va vira, phai thye
hién ché d¢ ké todn va ndp thué theo phirong
phap ké khai”.

Dé thuc hién duge viée nay, phap luat can
quy dinh bét budc cac co sé kinh doanh déu
phai xuat hoa don mua ban hang va chiu cac
loai thué nhu doanh nghiép; bit budc co s&

7 Hoang Xudn Nghia, Nguyén Van Huong (2019), Chinh thirc héa hé kinh doanh & Viét Nam: Khia canh Iy
lugn, thyc tién va lap phap, Tap chi Nghién ctru 1ap phap, so 6.
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kinh doanh phai thyc hién hach toan thu - chi
va ghi s6 nhu ddi voi doanh nghiép dic biét 1a
doanh nghiép si€u nho; cac co so kinh doanh
déu phai chap hanh cac quy dinh cta phap luat
vé quan 1y lao dong, tién luong, tién thudng,
bao ho lao dong, phuc loi xa hoi nhu d6i véi
doanh nghiép.

Hon thé nita, v6i co ché xac dinh thué
khoan nhu hién nay, di din dén hién tuong
nhu hd kinh doanh “di dém” thoa thuan vdi can
bd thué vé muc thué khoan, diéu nay khong
chi 1am that thu thué ma con lam mét long tin
cua nguoi dan va doanh nghiép; cac dich vu
day thém, hoc thém khong dang ky cong khai,
kham chira bénh tai nha ma khong mé phong
mach tu, cho thué nha ddi véi nguoi than ngudi
quen khong khai bao dé tranh nop thué thu
nhap cé nhan hay thué mon bai; cac hd kinh
doanh hoat dong khong c6 hoa don chung tir
va khong thé kiém soat duoc doanh thu thuc té;
tinh trang hang nhai, hang gia mot phan tir cac
hd gia dinh nho 1€ da gay tac hai 1on, trong khi
san xuat noi dia khong thé canh tranh duogc véi
hang ngoai nhép..."*.

Dé khic phyc tinh trang ndy, can phai
dua hoa don dién tir vao ap dung trong thuc
té. Vi du, mot ho kinh doanh ban ph¢ khi sir
dung hoéa don dién tur, duoc két ndi voi co quan
thué thi khi mdi hoa don xuit ra, co quan thué
s& ndm duoc, tir d6 xac dinh doanh thu hang
ngay, hang thang la bao nhiéu, tir d6 s€ xac
dinh muc thué phai mot cach chinh xac. Thuc
té cling da ching minh ring doanh nghiép,
to chire kinh té, ho kinh doanh, c4 nhan kinh
doanh, viéc ung dung hoa don dién tr mang
lai hiéu qua rd rét nhu giam thiéu thoi gian,
chi phi, nhan lyc cho viéc phat hanh va quan ly
hoa don, giam thiéu ganh ning chuan bi hd so
s6 sach, gidy to mdi khi ¢ yéu cau kiém tra va

18 Tldd.
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quan trong hon s€ giup nha nuéc quan ly khoan
thu nhap phai chiu thué dugc hiéu qua hon.

Dong thoi, co ché khau trir chi phi dya trén
héa don dién tir cling s€ gitip Nha nudc quan
ly tot thu nhap chiu thué cta cac chu thé khac
thong qua viéc kiém tra, giam sat chéo giita
cac chu thé trong viéc ching minh chi phi dya
trén hoa don dién t&r minh duge xuit va minh
phai xuat. Diéu nay s& gop phan chong that thu
thué d6i véi hoat dong kinh doanh ctia ho kinh
doanh cling nhu nhirng ca nhan kinh doanh trén
thuc té.

Nhu vay, xuét phai tir ban chit cta hoat
dong thi ho kinh doanh chinh 1a ca nhan kinh
doanh dugc t6 chirc twong tw nhu doanh nghiép
tu nhan nhung phuong thirc tinh thué va mirc
thué suat dugc 4p dung cho hd kinh doanh
lai khac biét rat 16n so voi doanh nghiép va
ca nhan kinh doanh. Chinh quy dinh nay da
tao ra nhitng bat cap trong qué trinh thyc thi
chinh sach cta nha nude. Do d6, dé dam bao
tinh théng nhat va hiéu qua trong hoat dong
quan 1y nha nudc dbi v6i thué thu nhap cé dugc
tir hoat dong kinh doanh thi can c¢6 quy dinh
théng nhét trong viéc xac dinh thu nhap chiu
thué ciing nhu thué suét theo nguyén tic: thu
nhép chiu thué phai dugc tinh dya trén doanh
thu sau khi trir di chi phi thuc té, thay vi 12 hinh
thire thué khoan dua trén doanh thu hodc murc
mién trir nhu quy dinh ctia phap luat hién hanh.
Viéc tinh thu nhap chiu thué nén duoc grfm
lién v6i hoat dong ké khai va chung minh céc
khoan thu nhap ciing nhu chi phi va hoa don
dién tir gan lién v6i ma s6 thué ca nhan cua cha
thé ké khai 1a giai phap hiéu qua nhat hién nay.
Pong thoi, phap luat can co co ché gin lién
trach nhiém vé viéc ching minh thu nhap chiu
thué ciia chu thé ké khai thong qua co ché kiém
tra chéo, ngau nhién véi nhitng hinh phat phu
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hop dam bao duogc tinh ran de trong truong hop
phat hién ra c6 hanh vi lira dbi hodc gian lan.

Dé thong nhét quan 1y thué ddi voi khu vuc
kinh té chua duoc quan sat, ma cu thé 1a ho
kinh doanh va ca nhan kinh doanh thi cac quy
dinh cua phap luat co lién quan trong thoi gian
t6i can duge xay dung trén tinh than:

Thir nhdt, b6 ché d6 thué khoan ap dung
dbi véi ho kinh doanh ciing nhu mirc khoan
theo nganh nghé, linh vuc kinh doanh. Céc
quy dinh cta phap luat vé thué khoan lién
tuc thay ddi; trude day, nguoi thuc hién thué
khoan duoc giam trir gia canh, nay muc thué
khoan cin ctr theo nhém nganh nghé va khong
duoc giam trir gia canh. Viéc phan thanh nhiéu
nhoém nganh véi mirc thué sudt chénh léch 16n
khién ngudi thuc thi co thé 4p dung khong
chinh x4c, gay ra su khong cong bing dbi vai
ngudi ndp thué.

Trong chinh sach thué khoan s& bao gém
hai sdc thué 1a thué gia tri gia ting va thué thu
nhap ca nhan. Trong khi ban chét ctia thué “thu
nhap” phai tinh trén “lgi nhuan” (doanh thu trir
chi phi), thé nhung & chinh sach thué khoan lai
xéc dinh gia tinh thué thu nhap c4 nhan dbi véi
hoat dong kinh doanh cua hd kinh doanh dua
trén “doanh thu”. Piéu nay khong ding véi
ban chat thué thu nhap. V& thué gia tri gia ting,
can cr theo Luat Thué gié tri gia tang chi c6 3
murc thué suat 1a 10%, 5% va 0%. Thé nhung,
& quy dinh thué khoan lai 4p nhidu mirc thué
suat thué gia tri gia ting 1%, 2%, 3% va 5%
trén toan by doanh thu ma khong tinh trén gia
tri ting thém cua hang hoa, dich vu la khong
dung vé6i ban chat va mo hinh ciia Luat Thué
gia tri gia tang.

Do vay, viéc bd ché do thué khoan dbi véi
ho kinh doanh la diéu can lam, dé dua hoat
dong kinh doanh noéi chung vao né nép, binh
dang, cong bang va théng nhét chinh sach thué.

16
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Thiv hai, cin xem xét quy dinh ho kinh
doanh c¢6 doanh thu dudi 100 triéu/nam dugc
mién thué. Quy dinh thué khoan khong xem
xét giam tru gia canh cho cé nhan, thanh vién
cua hd kinh doanh thi viéc quy dinh doanh thu
kinh doanh du¢i 100 tri¢u/nam khong phai ndp
thué tao ra bat binh dfmg v6i ho can trén 100
triéu/ndm. Néu chinh sach nay cho ring doanh
thu thap 13 quy moé nho can duoc mién thué
thi diéu d6 ciing khong hop ly. Boi 18, nganh
nghé thuong mai (mua di ban lai) thi nhiéu
mon hang c6 gia tri 16n s& din dén doanh s6
16n, nhung chura chic lgi nhuan cao. Nguoc lai,
mot sé nganh dich vu tuy doanh sé khong cao
nhung ty suat loi nhuan cao. Do vay, quy dinh
nay can dugc thay doi theo 2 hudng (i) giam
chung cho tat ca ho kinh doanh. Ttrc ho nao
cling duoc mién thué phan doanh thu 100 triéu
dong, sb doanh thu cao hon 100 triéu dong/
nam thi dong thué phan chénh léch; (ii) bai bo
quy dinh mtrc mién thué trén doanh thu dudi
100 triéu dong/nam, vi nhu trén da dé xuit bo
ché do thué khoan dé thay ché do khau trir thué
theo quy dinh nén khong cin dua vao doanh
thu lam can cur x4c dinh thu nhép.

Thir ba, ap dung thong nhit mot loai hod
don va ap dung mot phuong phéap tinh thué.
Hién nay, doanh nghiép su dung hoa don gia
tri gia ting voi ba muc thué suét (10%, 5% va
0%) theo tung loai mat hang va thué gia tri gia
tang chi tinh trén phan tdng thém cua hang hod,
dich vu. Trong khi h$ kinh doanh lai st dung
hoa don ban hang, an dinh mirc thué suat trén
toan bé doanh thu rdi can cir theo nhom nganh
nghé kinh doanh dé ap thué suat (1%, 2%, 3%
va 5%). Diéu nay khién cho viéc ké khai, tinh
thué tré nén kho khan, phirc tap. Chinh cac quy
dinh nhiéu loai hoa don, nhiéu phwong phap
tinh thué d tao diéu kién thuén loi cho ho kinh
doanh théa thuin thué, tinh thué, tir 46 lam mat
di sy cong bang trong canh tranh tao k& ho cho



viéc tron thué ¢ nhitng ho kinh doanh c6 quy
mé 16n. Bo chinh sach thué khoan, budc hod
kinh doanh phai c6 s sach ké toan, hoa don,
chung tr & mirc d6 don gian, cling 1a giai phap
giup nguoi kinh doanh giam bdt tha tuc tuan
thu thué.

Trong thoi dai cong nghé sd, nganh thué
dang x4y dung co so dit liéu, quan 1y hoat dong
kinh doanh qua mang thi can thiét phai thong
nhét st dung mot loai hoa don 1a hoa don gia
tri gia tang v&i ndi dung va hinh thure don gian.
Pong thoi, 4p dung mot phuong phap tinh thué
1a phuong phap khau trir, giéng nhu loai hinh
doanh nghiép, s& binh dang hon giita cac loai
hinh kinh doanh. Khi d6, ho kinh doanh s&
khong con 12 noi dé doanh nghiép, t6 chirc truc
loi vé thué bang cach mua hoa don cuia ho kinh
doanh dé ké khai chi phi dau vao.

Thir tw, budéc moi co sO, cad nhan kinh
doanh ban hang phai xuat hoa don, dong thoi
cai tién mé rong hinh thirc hoa don. Dé thuan
tién cho nguoi kinh doanh, va phu hop voi thoi
dai cong nghé sd, ngay khi doanh nghiép, ho
ca nhan dang ky thanh 1ap, Nha nudc cap cho
mot ma vach gén v&i ma sb thué dé hoat dong.
Dong thoi, 6 quy dinh budc co s¢ kinh doanh
phai trang bi may tinh tién dé xuit hoa don
dién tir. Tat ca phiéu tinh tién, phiéu thu c6 ma
vach cua to chtrc kinh doanh s& dugc xem nhu
hoé don.

Bén canh do, can thay ddi cac quy dinh cia
phap luat ¢6 lién quan. Chang han, Luét thué
Thu nhap cd nhan nén cho phép ngudi dan duoc
khau trir chi phi khi tinh thué. Vi cho phép ca
nhan duoc khéu trir chi phi s& khuyén khich ca
nhén nhéan hoa don. Khi ¢6 su dbi trong vé thué
s& tao diéu kién dé nguoi dan, doanh nghiép
(bén mua - bén ban) giam sat 1an nhau. Co thé

NHA NUGC VA PHAP LUAT

tan dung cong ngh¢ thong tin trong thuc thi
chinh sach thué. Ching han, tao app va cap cho
c4 nhan tai khoan dé ty ké khai, khau trir, quyét
toan thué ma khong can dén co quan thué. Ap
dung phan mém trong may POS tinh tién gitp
nguoi mua hang hoa, dich vu chi can nhap ma
s6 thué thi hoa don d6 s& dugc chuyén dit lidu
tu dong vao ho so thué cta bén mua.

Khi tat ca ho kinh doanh, doanh nghiép
cung st dung hoa don chiing tir trong moi hoat
dong mua ban thi s& khong c6 khoang trong
thué nira. S& khong con chuyén nhiing ho kinh
doanh ding phan doanh thu d ban cho ca nhan
khong iy hoa don rdi don doanh thu d6 xuat
ho4 don khdng cho doanh nghiép khac, gitup ho
ké khai, khau trir thué hogc hoach toan, truc loi
tién tir ngan sach.

Thir ndm, cin quy dinh budc thanh toan qua
mang va kiém soét thu thué qua ngan hang. Dbi
v6i hoat dong thuong mai dién tir trong nudc,
can kiém soat qua sb tai khoan thanh toan va
c6 ché tai that nang néu kinh doanh khong khai
thué. Con dbi v6i hoat dong thuong mai dién
tor ma nguoi kinh doanh & nudc ngoai thi Nha
nudc can co co ché giao cho ngan hang kiém
soat hoat dong thanh toan qua bién gidi. Cu
thé, céng thong tin ngan hang duoc quyén thu
tién thué nha thau’’ theo quy dinh khi c4 nhan
thanh toan ra nudc ngoai. Ngan hang Nha nudc
phai xay dyng cong thong tin thanh toan trung
gian va duoc quyén thu thué thay khi c6 hoat
dong thanh toan tién ra nudc ngoai, twong tu
nhu trao quyén cho to chtrc chi tra duoc quyén
khau trir thué thu nhap ca nhan. Quy dinh nay
s& gop phan lam giam that thoat thué trong hoat
dong thwong mai dién tur, dic biét 1a ddi véi
cac trang thuong mai cua doanh nghiép ¢ nudc
ngoai kinh doanh tai Viét Nam m

19 Tham khao Thong tu s6 156/2013/TT-BTC va Thong tu 103/2014/TT-BTC vé hudéng din khai thué nha

thau nudc ngoai.
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1. Vai tro ciia hé thong thong tin qudc gia vé
dit dai va cac thé ché hd tro thi truong

1.1. Y nghia ciia hé thong théng tin quoc

gia vé dit dai

Mot hé théng thong tin quc gia vé dat dai

Tém tit:

Hai trong cac yéu t6 tao nén sy thanh cong cua thi truong bat dong san 1a hé
thdng thong tin qudc gia vé dat dai va cac thiét ché tham gia thi truong. Su
khiém khuyét, thiéu dong bg tir hai yéu t6 nay co thé gay khé khan cho nha
nuéce trong viée dinh hudng va kiém soat ciing nhu bao dam sy phat trién bén
ving cua thi truong bat dong san.

Abstract:

Two of the factors that make the success of the real estate market are the
national land information system and the institutions involving in the market.
The defect and lack of synchronization from these two factors may generate
difficulties for the state to provide orientation and controlling as well as
assurance of the sustainable development of the real estate market.

san sang chia sé cho ngudi dung. Thong tin tir
dang ky dét dai, quy hoach sir dung dit, ding
ky tai san gin lién véi dit cua timg thira dat
riéng 1¢ dén dinh gia dat, dang ky giao dich vé
quyén st dung dit (QSDP) va tai san gén lién
v6i dat, bao vé moi truong dén cap do thyc thi

tiéu chuan 1a mot hé thong dang tin cdy, chi
tiét, tich hop, tap trung, théng nhét, déng bo,
da muyc tiéu va két ndi lién thong giita cac co
quan to chtrc c6 thim quyén quan 1y, thyc thi,

chinh sach quoc gia vé dat dai sé tao thanh nén
tang viing chac cho xa hoi va rat can thiét cho
viéc quan tri tot cia Nha nuéce!. O mire d6 phat

! Tan Williamson, Stig Enemark, Jude Wallace, Abbas Rajabifard (2010), Land administration for sustainable
development, ESRI Press Academic REDLANDS, CALIFORNIA, p.121.
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trién ciia mot qudc gia, mdi quy trinh thay vi
tiép can mot cach riéng 1€, cac hoat dong nhu
do dac dia chinh, ding ky dat dai, dang ky tai
san, dang ky giao dich, chia tach thira dat hodc
dinh gia dét can phai két hop va tich hop vao
mot hé théng quan 1y dat dai2.

Viée tich hop thong tin dem lai nhiing y
nghia sau’: Bao dam quyén st dung, quyén s&
hiru va quyén huong dung cua ngudi s dung
dét; hd tro thu thué dat va thué tai san; cung cép
su an toan thong tin vé bat dong san (BDS) cho
céc t6 chirc tin dung; bao vé QSDD khi ma Nha
nu6e chua trao QSDD cho ngudi sir dung dat;
giam tranh chép dat dai; tao diéu kién thuén loi
cho céi cach rudng dét; cai thién quy hoach d6
thi va phat trién co s& ha tﬁng; hd trg quan ly
mdi truong, quan ly cic ngudn tai nguyén tir
dat dai; cung cap céc so liéu thong ké va giam
sat thi truong BDS.

Lién quan dén hoat dong quén 1y, phat trién
va giam sat thi truong BDS, tac gia Somerville
cho rang*: Phat trién BDS, tir viéc nhan QSDD
dén khi hoan thanh du 4n dau tu 13 mot chudi
cac qua trinh dau tu khong thé dao nguoc, gdm
hai giai doan chinh. Giai doan tir khi c6 gidy
phép xay dung dén khi bat dau xdy dung (nha
dau tu duoc quyén huy dong von) va tir khi
xdy dung dén khi hoan thanh. Viéc cip gidy
phép khong bao dam ring viéc xay dung s& xay
ra. Viéc khéi cong xdy dung khong bao dam
rang viéc xdy dung s& dugc hoan thanh. Néu
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cac quyét dinh thuc hién va hoan thanh du an
nhay cam vai cac diéu kién thi truong thi tién
d6 hoan thanh dy an sé& thay d6i. C6 thé nhing
nguoi mua nha ¢ hinh thanh trong tuong lai
dudi hinh thirc huy dong von ctia chu dau tu s&
bi anh hudng baéi tién do ban giao tai san ciing
nhu hoan thanh viéc cdp gidy chimg nhén.
Nhirng bién dong nay can dugc Nha nude kiém
soat nham c6 nhiing bién phap hd tro thi truong
kip thoi.

O mot nghién ciru khac, khi phan tich va
du bao thi truong nha ¢ thi hanh vi “gam git
tai san” (property hoarding) kho bi cAm. Vé co
ban, tich trit tai san 1la mot bai toan lya chon
déu tu. Tuy nhién, hanh vi tinh thoi diém nhu
vdy clia cac nha phat trién s& anh huong dén ca
ngudn cung va ky vong cia thi truong. Piéu
nay dén lugt no s& co anh huong 1on dén thi
truong BDS® va gdy ra “tinh trang dat nong
nghiép, dat dy an bi bo hoang con nhiéu™®.

V61 nhitng chure nang néu trén, viéc hoan
thién h¢ thong thong tin qudc gia vé dat dai s&
g6p phan tao dugc sy thanh cong khi thyuc hién
chinh sach dét dai trong mot nén kinh té thi
truong hién dai.

1.2. Vai tro ciia cdic thé ché hé tro thi
trwong bat dong sin

Theo phan tich, bd coéng cu quan ly dit
dai gdm 3 nhom chinh’: Thir nhdt, cic cong

2 Tan Williamson, Stig Enemark, Jude Wallace, Abbas Rajabifard (2010), tldd, tr.95.

3 Tac gia luge dich tir: Economic Commission for Europe (1996), Land Administration Guidelines, United
Nations, New York and Geneva, tr. 15, http://www.unece.org/fileadmin/DAM/hlm/documents/Publications/
land.administration.guidelines.e.pdf, truy cap ngay 29/11/2017.

* C. Tsuriel Somerville, Permits, Starts, and Completions. Structural Relationships vs. Real Options, Faculty
of Commerce & Business Administration, University of British Columbia, Vancouver.

> Ling Zhang, Dingyin Shl, Xin Chang & Haizhen Wen (2021), Timing decisions of housing sales and
development based on real option theory, Vilnius Gedininas Technical University, ISSN: 1648-715X /
eISSN: 1648-9179, vol. 25, pp. 90-101.

6 Nghi quyét s6 18-NQ/TW ngay 16/6/2022 cua Hoi nghi lan thir 5 Ban Chéap hanh Trung wong Pang
khoa XIII.

" Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), tldd, tr. 318.

NGHIEN cUU
S6 18 (466) - T9/2022\  LAP PHAP

19




BAN VE DU AN LUAT

cu chung gdm: chinh sach dét dai, quan tri va
khung phép 1y cho quan tri; cac cong cu thi
truong dat dai; str dung, phat trién va dinh gia
dat; cong cu cong nghé thong tin va thong tin
dét dai; cac cong cu giam sat va quan ly dy
an; cac mo hinh kinh doanh, quan Iy rdi ro va
cac cong cu tai trg khac. Thur hai, cac cong cu
chuyén nghiép nhu: quyén st dung va quyén
huong dung; hé thong dang ky; cap gidy chimg
nhan; cic giao dich trong pham vi quyén tu
phap khong tranh tung, quyén tai phan; don vi
dat; ranh gioi dat; do dac va ban d6 dia chinh.
Thit ba, cac cong cu ma&i ndi nhu: quan 1y dat
vi nguoi nghéo; phwong phap tiép can phi dia
chinh va binh dang gidi. Viéc xay dung va
thue hién bo cong cu nay duoc giao cho nhiéu
thé ché khac nhau nhu dinh gia, bao hiém,
cong chung...

Xép trong nhom coéng cu chuyén nghiép
c¢6 hoat dong ding ky dat dai (land registries),
trong d6 c6 dang ky chung thu (deeds
registries). Mot trong nhirng vin dé chinh
dbi v6i chung thu 14 vai tro cia cong chimg
vién. Hoat dong cong chimg mang ban chat 13
ghi nhan, chiing nhan va luu gitt nhitng thoa
thuan do hai hay nhiéu bén ty nguyén thoa
thuan (voluntary jurisdiction), thuéc quyén
tu phap khong tranh tung (non-contentious
jurisdiction)® ma da phan trong linh vuc tu
nhan’. Tai Viét Nam, cong ching 1a dich vy
cong do Nha nudc ty nhiém cho cong ching

vién thyc hién nhim cung cép tinh xac thuc
va tinh hop phap cho hop dong, giao dich'.
Thong qua hoat dong cdng ching, cong chiing
vién s& kiém tra, danh gia cac diéu kién giao
dich 1a xac thuc, hgp phap nén tinh phong
ngura rui ro dugc dé cao, bao dam an toan cho
thi truong phat trién lanh manh, bao vé quyén
lgi cho cac bén tham gia giao dich.

Tac gia Nguyén Dinh Bong dong ¥ rang:
van ban cong chiing cho phép Iuu gilt thong
tin cua mot dit nudc ciing nhu cia cac cong
dan. Nho qué trinh kiém tra diip cta co quan
hanh chinh (co quan dang ky) va cta cong
chting vién ma mdt doanh nghiép hay cd nhan
dé dang chimg minh quyén s¢ hiru BDS. Pay
thuc sy 1a diéu cin ban trong giao dich BPS
noi ma an toan phap 1y 1a diéu kién cho su
phat trién kinh té va thinh vugng cua mot
qudc gia''.

Uu diém cua thé ché cong ching di duoc
thira nhan ngay tir Luat Dat dai nim 2003,
Luat Nha ¢ nam 2005 va Luat Kinh doanh
BBS nim 2006, theo d6 cac hop dong giao
dich vé BDS phai duoc cong chung, ching
thuc. Quy dinh nay da dem lai trat ty dang ké
cho thi truong BPS Viét Nam ddi véi nhiing
giao dich phai cong chiing cho muc dich bao
dam trat tu cong. S Tai nguyén va Moi truong
Tp. HO Chi Minh ciing thira nhan “viéc phat
trién hoat dong cong ching ciing gop phan tao

8 Ninh Thi Hién (2022), Vai tro ciia Nha nweée trong viéc bdao vé chinh sach cong doi voi hop dong, giao dich
vé bdt déng san thong qua hoat dong cong chirng, Tap chi Toa an nhan dan so 1, tr. 13.

o Lién minh Céng chig qudc té da khang dinh mét trong nhiing chirc ning cong chimg 13: bao vé loi ich
cong va tu, https://www.uinl.org/principio-fundamentales. Pham vi nay ciing dugc ghi nhan tai Didu 58 Luét

cong chung Nhat Ban.
10Piéu 2 va Piéu 3 Ludt Céng chitng nam 2014.

' Nguyén Dinh Bong (chu bién, 2014), M6 hinh qudn ly ddt dai hién dai & mot s6 meée va kinh nghiém cho
Viét Nam, Nxb. Chinh tri Qudc gia - Sy that, tr. 51, di dan Jean-Paul Decorps (2010) Hoi dong cong chirng
Phap Céng chitng véi viée dang ky cdc giao dich ddt dai va cdc tdi san gan lién véi dat, Tong cuc Quan ly
dat dai, Vu Phap ché: Hoi thao ky thuat gidi thiéu kinh nghiém cua Hoi dong Cong chimg téi cao Cong hoa

Phaép, 2011.
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diéu kién dé viéc thuc hién cac giao dich lién
quan dén dit dai ngay mot thuén loi va phat
trién hon”2.

2. Thye trang h¢ thong théng tin quoc gia
vé dit dai va cac thé ché hd tro thi truwong &
Viét Nam

Mot trong nhitng yéu té quan trong doi
voi Nha nudc, doanh nghiép va nguoi ti€u
dung khi quyét dinh tham gia thi trudng
BPS, d6 1a ngudn thong tin vé BPS phai
chinh xéc, trung thuc, khach quan, kip thoi
nham tranh tinh trang thi trudng phat trién

khong lanh manh®.

Lién quan dén xay dyng va quan Iy hé
thong thong tin qudc gia vé dat dai, phap luat
dat dai hién hanh chi quy dinh dén giai doan
trao QSDD cho ngudi st dung dit (NSDD)
dé phat trién, Luat Kinh doanh BDS tiép tuc
quy dinh vé quan 1y nha nuéc vé kinh doanh
BDS. Phap luat dan su quy dinh vé dang ky thé
chap tai san hinh trong tuong lai. Viéc dang ky
bién dong QSDD do B Tai nguyén va moi
truong quan ly, con dang ky thé chap tai san
hinh thanh trong tuong lai va thuc hién cong
chung, ching thuc hop ddng giao dich vé BDS
do B6 Tu phap quan ly. Cac thong tin nay do
nhiéu co quan dang nam giir, Nha nuéc chua
tich hgp vao mot hé thong nham cé céi nhin
toan canh cho hoat dong can thiép va diéu tiét
thi truong va la cong cu tham chiéu cho cac
chu thé tham gia thi truong, nén c6 nhidu bat
cap da xay ra.
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Hién nay, viéc cung cip thong tin lién quan
dén BDS hoan toan phy thudc vao quyét dinh
ctia chi dau tu, thiéu co ché kiém soat d6i vai
céc loai BPS du diéu kién tham gia giao dich
va huy dong vén. C6 quan diém cho ring,
phap luat khong c¢6 quy dinh vé kiém soat hoat
dong cua cac cong ty kinh doanh dich vu bat
dong san. Didu nay da din dén nhiéu cong ty
bao cao thong tin sai sy that va lira dbi khach
hang, ban mot san phdm cho nhiéu khach
hang hodc kinh doanh cac dy an chua dap Gng
cac yéu cau phap 1y'*. Diéu 18 Nghi dinh sb
44/2022/ND-CP ngay 29/6/2022 vé xiy dung,
quan 1y va stir dung hé théng thong tin vé nha
0 va thi truong BDS quy dinh: “Viéc ké khai,
cung cdp théng tin, dir liéu vé BPS di diéu
kién giao dich va dang tai van ban thong bao
cua So Xay dung vé viéc nha ¢ du diéu kién
dwoc ban, cho thué nha o hinh thanh trong
twong lai dwoc thuc hién trudc khi chu dau
tw dwa BPS cua dy dn ra giao dich”. Nghi
dinh c6 hiéu lyc thi hanh tir ngay 15/8/2022,
lidu trong thoi gian ngin tit ca thong tin vé
dat dai, nha & va thi truong BDS c6 day du,
san c6 dé dap mg nhu cau tiép can cua cac
chu thé hay khong? Bé cap dén cac thé ché hd
trg thi trudng, bén canh thé ché dinh gia, bao
hiém, thi Luat Dat dai ndm 2013, Luat Nha &
nam 2014, Luat Kinh doanh BBS nam 2014
déu khong quy dinh cong chimg ddi véi mot
sb loai giao dich vé BPS ma c6 mot bén trong
hop dong, giao dich 14 cac chi thé kinh doanh
BDS, nén nhiing giao dich nay “chuwa dwoc

quan 1y, kiém sodt ddy dii trong viéc phdi tudn

12 Dy thdo bio céo tong két thi hanh Luat Dt dai ndm 2013 dé xuét stra ddi, bd sung, http://www.donre.
hochiminhcity.gov.vn/hinhanhposttin/2021-6/BC%?20Luat%20Dat%20Dai%202013%20(7.6).pdf.
13 Bo Xay dung, Du thao ho so dé nghi stra Luat Kinh doanh bat dong san, http://moc.gov.vn/vn/Pages/

chitietduthao.aspx?iDuThao=296.

14 https://english.haiquanonline.com.vn/real-estate-trading-floor-should-become-a-conditional-activity-15053.

html, truy cép ngay 15/4/2022.
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thit cdc quy dinh phdp ludt lién quan vé kinh
doanh BPS”'5. Khong ¢ co quan nao thay thé
céc to chirc hanh nghé cong chimg thyc hién
chtre ning cong quyén dai dién cho Nha nudc
kiém soat giao dich BDS, nén di gay ra cac
bat én cho thi truong BDS, cu thé:

- Nha nuéc kho quan ly dugce thi truong
BDBS, “trong d6 c6 thi trudng QSDD phat trién
chua 6n dinh, minh bach, bén ving, tiém an
nhiéu rui ro”".

- Chu dau tu ban nha khong c6 trong ndi
dung du an, hodc do chu dau tu tu thay ddi
thiét ké'”. Dy an bi thay ddi thiét ké nhiéu 1an
va ¢6 vi pham phap luat's. Xuat hién nhiéu
du an khong c¢o6 trén thuc té “dy 4n ma” ma
s6 nan nhan 1én dén hang ngan. Nguyén nhan
khién cho nhiéu ngudi lao vao nhimg dy an
“ma” phan 16n 1a do thiéu hiéu biét, ddng thoi
cling con c6 nguyén nhan 1a do chinh quyén
dia phuong va cac co quan chirc ning thiéu
can thi¢p kip thoi®.

- Lién quan dén xur Iy tai san bao dam
trong cac hop dong thé chap, cac ngan hang
giap nhiéu kho khan®. Co ché dé dua ng xau
1én san giao dich van con déng bing do thiéu
hanh lang phap 1y?'. Pong thoi, chua c6 mot
hé thong thong tin qubc gia vé dat dai tich hop
thong tin vé tai san thé chip dé cac bén tham
gia giao dich co thé tham khao.

3. Kinh nghiém & mét sé qudc gia trén thé
gi6i vé thiét ké hé théng thong tin qudc gia
vé dit dai

Trong s6 227 qudc gia trén thé gidi va khu
vuc phép 1y, ¢6 trén 40 qudc gia da diéu hanh
thi truong dat dai qudc gia chinh thirc, toan
dién va hiéu qua. Trong cic qudc gia nay cd
30 qubc gia di tham gia Cong udc vé To chirc
hop tac va phat trién kinh té (OECD) nhu: Uc,
Ao, Bi, Canada, Cong hoa Séc, Pan Mach,
Phén Lan, Phap, Drc, Vuong quc Anh va Hoa
Ky?... Cac tiéu chi chung bao gom:

Thir nht, quy dinh vé céc thu tuc, thé ché,
vi€c thuc thi cac quy dinh ciling nhu viéc quan
ly va xét xir lién quan dén bdn chirc ning cua
chinh sach phat trién dat dai bén vimng gom:
quyén so hiru va st dung dat (Land tenure),
dinh gia dit (Land value), sir dung dét (Land
use) va phat trién dat (Land development).

Thir hai, xuat phat tir viéc thuc hién bdn
chtrc ning trén do nhiéu chuyén gia nim giir
nhu nha quan ly, dinh gid vién, k¥ su, cong
chtng vién, luat su, cac chu dau tu... doi hoi
bdn chirc ning trén phai duoc tich hop vao
mot co sé ha ting thiét yéu theo bdn cich
chung?: Mgt la, vé 1y thuyét, cac chirc ning
duoc tiép can nhu bdn phﬁn clia mot téng thé
théng nhat, khong phai la cac hoat dong doc

15 Bo Xay dung, Dy thao Hb so dé nghi stra Luat Kinh doanh bét dong san, tldd.

16 Nghi quyét s6 18-NQ/TW ngay 16/6/2022.

17 https://nhadautu.vn/chung-cu-capital-garden-102-truong-chinh-sap-doi-mat-voi-nguy-co-gi-d3728.html,

truy cap ngay 27/11/2019.

18 https://dantri.com.vn/xa-hoi/su-ton-tai-cua-nha-8-b-le-truc-thach-thuc-du-luan-the-che-20191127131438090.

htm, truy cap ngay 27/11/2019.

19Nhitng du 4n bat dong san “ma”- Bai hoc “dat” bao gid chim durt, bai diing ngay 7/6/2021, https://baodantoc.
vn/nhung-du-an-bat-dong-san-ma-bai-hoc-dat-bao-gio-cham-dut-1622692577249 .htm.
20 https://tuoitre.vn/nhieu-ngan-hang-cung-rao-ban-bat-dong-san-de-xu-ly-no-xau-20181209190137674.htm,

truy cap ngay 8/4/2022.

2 https://baodautu.vn/lap-cho-da-duoc-nua-nam-no-xau-van-dong-bang-d 161057 .html, truy cap ngay 8/4/2020.
22 Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 138.
2 Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 119.
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1ap. Ban than mdi chiic ning khong phai la
diém két thuc ma ca bon chirc ning niy cing
nhau 14 phuong tién hd trg phat trién bén
vitng. Hai lda, cac qua trinh dugc st dung dé
thuc hién cac chic nang phai theo dudi su
phat trién bén viing, nén cac cong cu cung cap
mot birc tranh tong thé cho qué trinh gidm sat
va danh gia. Ba la, thong tin va két qua dau
ra do cac qua trinh tao ra can dugc chia sé 1an
nhau va c6 thé truy cap rong rai cho nhiéu chu
thé thong qua cac cong cu cong nghé va thong
tin truyén thong. Bén la, tit ca cac chirc ning
phai duoc xay dung trén sy hiéu biét hay kién
thtre dia chinh cot 13i.

Thit ba, chat lugng cua hé thong quan 1y dat
dat dai 12 rat quan trong d6i v6i viée t6 chirc va
hiéu qua ctia cac thi trudng dat dai chinh thic.
Viéc quan 1y thi truong dat dai thanh cong nhat
dugc thyc hién bang cach quan 1y tong hop va
1ién mach tat ca dat dai, tai san gin lién v6i dat
va cac ngudn luc lién quan, ké ca tai san thudc
so hiru nha nudc va “dat cong”. Mot trong cac
nghé thuat 1a chinh thirc hoa thong tin tir cac hé
thong cang nhiéu cang tt khi cac chinh phu va
cong dong quyét dinh xay dung céc thi truong
hi¢u qua.

Thir tir, bao dam mdi thira dat cAn mot ma
dinh danh duy nhat dé dir liéu lién quan dén
thira dat c6 thé duoc cung cip mot tham chiéu
duy nhéat. “M3 dinh danh hoat dong nhu mot
lién két gitra chinh thira dat va tat ca cac hod so
lién quan dén thira dt nhu cac tai liéu phap 1y,
dinh gia hodc danh gia thira dat, nhap dit li¢u
va trao doi dit liéu”. Hinh thirc cia tai liéu
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tham khao nay khac nhau giita cac qudc gia.
Co6 ba md hinh dia chinh dugc ap dung nhiéu
gifta cac qudc gia gdm?>: Mo hinh Chau Au
hodac Btic, M6 hinh Torrens va Mo hinh Phép
va Latinh.

4. Kinh nghiém ¢ mét sé qubc gia trén thé
giéi vé cac thé ché tham gia thi truwong bat
dong san

Thi trudong dat dai chinh thic thanh cong
can c6 cac thé ché do chinh phu t6 chirc. Cac
thé ché bao gém cic co quan va to chirc (co
quan dang ky dét dai va co quan dia chinh) va
quan trong nhét, thiét ké thé ché thuc hién hé
théng quan 1y tai san dat dai 13 trung tdm cua
tat ca nhitng hoat dong nay. Ngoai hé thong
thong tin quc gia vé dat dai, ching doi hoi hé
théng phap luat can bang tét, hé théng quan
ly tranh chip va hé thong tai chinh c6 vi thé

quoc tes.

Bén canh céc thé ché da duogc thiét lap va
thira nhan nhu thé ché vé dinh gia, thé ché
bao hiém, tai Anh con c6 hé thong cac dai ly
BDS (estate agency services). Dich vu dai ly
BDS thuc hién viéc ban va cho thué tai san cua
ca cac doanh nghiép va tu nhan®, phai tuan
thi tat ca cac luat nhu: Luat Pai 1y bat dong
san nam 1979 (the Estate Agents Act 1979),
Luat Nguoi tiéu ding, dai ly bat dong san
nam 2007 (the Consumers, Estate Agents and
Redress Act 2007), Quy dinh vé diéu khoan
khong cong bang trong hop dong tiéu dung
1999 (Unfair Terms in Consumer Contracts
Regulations 1999), Quy dinh vé Bao vé ngudi

24 Economic Commission for Europe (1996), Land Administration Guidelines, United Nations, New York

and Geneva.

% Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 9.
26 Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 140.
27 https://www.tradingstandards.uk/media/documents/commercial/codes-of-practice/residential-estate-agents

.pdf, truy cap ngay 10/3/2022.
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tiéu dung tur giao dich thuong mai khong cong
bang ndm 2008 (the Consumer Protection from
Unfair Trading Regulations 2008 (CPRs), Luat
vé mo ta sai tai san ndm 1991 (the Property
Misdescriptions Act 1991) va cac quy dinh
phép luat khac.

Vi du: Luat vé md t4 sai tai san nam 1991
(the Property Misdescriptions Act 1991) quy
dinh, néu nhan vién dai ly BDS khai bao sai
léch gdy hiéu 1am vé tai san 1a mot hanh vi
pham t3i, cho du tuyén bd duoc dua ra bang
miéng hay bang vin ban, bang hinh anh hodc
bang bt ky phuwong phap biéu thi ¥ nghia nao
khac. Hay Luat Bao vé nguoi ti€u dung tu
giao dich thuong mai khong lanh manh ndm
2008 quy dinh, nhan vién phai tiét 16 bat ky
thong tin nao ma ho biét hodc nén biét trong
o1 gidi thi¢u vé tai san mot cach rd rang, dé
hiéu va phu hop, dong thoi thyuc hién tit ca
cac bude hop 1y dé tit ca cac tuyén bd ho dua
ra vé tai san, di bang miéng, bang hinh anh
hay bang vin ban, déu chinh xac va khong
gdy hiéu 1am. T4t ca thong tin quan trong phai
duoc tiét 10 va khong dugc thiéu sot ¢ thé
anh huong dén quyét dinh giao dich ctia nguoi
tiéu dung binh thuong.

Lién quan dén thé ché cong chung 1a hoat
dong dang ky ching thu (van ban cong chung),
bat ngudn tir vin hoa La M4, phd bién & cac
qudc gia chau Au, Nam My, khu vuc chau A
va chau Phi. Hoat dong cong chung ciling dugc
sir dung & hau hét cac bang cua Hoa Ky. Cong
ching vién, cong ty dang ky, bao hiém... giit

cac vi tri trung tam trong hoat dong dang ky
chung thu 2.

Vi du: Viéc mua ban, chuyén BDS ké ca
tai san hinh thanh trong tuwong lai tai Ptic phai
dugc cong chung vién chirg nhan®. Yéu cau
co ban cua viéc dang ky va cong chung la
kiém tra tinh trang so hitu BDS vao s6 ding
ky rudng dat, day 1a s6 dang ky chinh thirc do
co quan diang ky dat dai luu giit tai cic toa an
dia phuong. S6 ding ky dat dai bao gdbm danh
sach tai liéu tham khao, danh sach tham chiéu
mo ta chi tiét vé BDS va phai trong tng véi dit
liéu trong quy hoach dia chinh, vi tri, quy mo,
dién tich cta khu dat duoc luu gilr boi cac van
phong BDS.

Pham vi hoat dong ctia cong ching ¢ cac
qudc gia 14 khac nhau, dic biét trong hoat dong
kinh doanh thuong mai, cong chiing vién cung
cép tinh xac thuc ddi véi cac tai liéu vé td
chtic, hoat dong thanh 1ap phap nhan (diéu 18
doanh nghiép, cac thoa thuan hgp tac)*’, dang
ky doanh nghiép?', cac giao dich lién quan dén
hoat déng cua phap nhén (cac hop dong, giao
dich, cac cong cu chuyén nhuogng...) cac hoat
dong thué, chia tach, mua ban, hop nhit, sap
nhap, giai thé doanh nghiép®? va mot sd céac
hoat dong khac.

Su tham gia ciia thé ché cong ching da dem
dén su 6n dinh trat tu cong cho nhiing quéc
gia c6 pham vi cong chung ca trong linh vuc
dan sy va thuong mai. Theo Lién minh Cong
ching quéc té, & cac qudc gia thude hé thdng
cong ching Latinh, loai tranh chip nay gan

28 Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 66.
2 Book 2 Law of Obligations, Division 1, Section 311b, Contracts on plots of land, assets and an estate, Bo

luat Dan sy Buec.

30 https://exporttojapan.co.uk/guide/setting-up-in-japan/kabushiki-gaisha/, truy cap ngay 10/10/2021.

31 Leslie G. Smith (2006), The role of the notary in secure electronic commerce, Information Security Institute
Faculty of Information Technology Queensland University of Technology, p.14.

32 Germany Trade and Invest, Guide to Mergers & Acquisitions in Germany, www.gtai.com, p. 48.
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nhu khong co, nhu tai Italia hay tai Han Qubéc,
chi c6 tir 1 d&én 3 vu viéc hang nam?.

5. Mot sb kién nghi

Thir nhdt, lién thong cac hé théng thong tin
vé dét dai. Hang hoa BDS hién nay cang tré nén
phtc tap, tinh quéc té duge mé rong va duogc
diéu hanh boi cac tap doan thay vi ca nhan. Thi
truong BDS hién dai lién quan dén mot loat cac
hoat dong, quy trinh va co hdi phurc tap va nang
dong. Viéc tao ra thé ché mot cira trong thu tuc
hanh chinh 14 t6t, nhung diém chung gitra cac
co quan quan ly BPS 1a lién két cac hé thong
thong tin dé tao thanh mot mé hinh quan 1y dat
dai thiic ddy cac hé thong xir 1y cac quyén, cac
han ché va trach nhiém giai trinh ddi voi dat
dai nham h tro phat trién bén virmg*.

Thir hai, tich hop cac quyén tai san vao mot
két ciu duy nhat. Mot hé thong quan 1y dat dai
thanh cong thé hién c6 kha ning tich hop céac
quyén tai san, chtr khong chi 13 tat ca dat dai
trong mot qudc gia vao mot két ciu duy nhat
ciia hé thong quan ly dat dai qudc gia®. Qua
trinh hinh thanh hé thdng quan 1y dit dai 1a 1au
dai, mang tinh lich sir cia timg qubc gia, vin
dé phi tap trung thong tin khong nén dit ning.
Céc thong tin trong cac sd dang ky can duogc
td chirc dé hinh thanh mot mang ludi cac hé
thong con bang cach tich hop cac co s¢ thong
tin dat dai ma ban d6 thira dat c6 ma sd dinh
danh duy nhat va hé thong diang ky van 14 nén
tang. M6 hinh nay bao dam cho viéc thong nhat
theo doi va danh gia, td chire thuc hién viée
thuc thi phéap luat cling nhu tac dong cua chinh
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sach, phap luat dat dai dén kinh té - x3 hoi va
moi trudng.

Thir ba, Hé thong thong tin qubc gia vé dét
dai can dugc diéu chinh bang van ban luat. Xu
hudng toan cau 1 quan 1y dat dai thong qua hé
thdng chinh thtrc. Cac chuan muyc tai chinh quéc
té va thong 1& ctia cac t6 chirc tin dung yéu cau
QSDD va quyén so hiru tai san gin lién véi dat
an toan, ton tai trong hé thong thong tin qudc
gia vé dit dai chinh thirc. M&i co quan can danh
gia cao tam quan trong ma thong tin dugc tao ra
théng qua cac quy trinh ctia minh dbi véi cong
chung, doanh nghi¢p va chinh phu néi chung.
Nguoi quan 1y d4t dai dong vai tro 1a nguoi bao
vé cac quyén d6i v6i dat dai va nhimg ngudi
nam giit cac quyén d6. Khi lam nhu vay, ho
hanh dong dé 6n dinh trat tu cdng cong va tao
tién dé cho mot nén kinh té phat trién manh’.

Thir tw, m¢é rong pham vi cong chiung hop
dong giao dich ctia thé ché cong chimg trén linh
vuc kinh doanh thuong mai, dic biét l1a linh
vuc kinh doanh BDS ma cu thé trong Luat Dit
dai (stra doi) trén co s& can nhic mot s quy
dinh lién quan dén chi phi giao dich. Thé ché
cong chiing nén dugc nhin nhan ding vai tro 1a
bao dam an toan phap ly cho cac bén tham gia
hop ddng, giao dich; phong ngira tranh chip;
gdp phan bao vé quyén, loi ich hop phap ciia ca
nhan, t6 chire; 6n dinh va phat trién kinh té - xa
hoi. Thé ché cong chimg cung véi cac thé ché
khac nhu dinh gi4; bao hiém 1a nhitng thé ché
chuyén nghiép, twong ddng véi cac quc gia
trén thé gioi®’ m

3 Study on the definition of notarial authentic act and annex on costs, https://www.uinl.org/
documents/20181/339555/ANM_CGK-11-1-EN-Acte+Authent.%2BCosts/6dd7b827-63d9-41d9-868b-

2856af50b105, truy cap ngdy 1/9/2020.

3 Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 173.
35 Tan Williamson, Stig Enemark, Jude Wallace & Abbas Rajabifard (2010), p. 150.
*FAO (2007), Land tenure studies, Good governance in land tenure and administration, Food and Agriculture

organization of the United nations, Rome. p. 2.

37 Pham Duy Nghia (2011), Gido trinh phdp ludt Pai cwong, Nxb. Cong an nhan dan, tr. 67.
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Theo phap ludt Viét Nam, bao lyc gia dinh
dugc dinh nghia 1a “hanh vi ¢ ¥ cta thanh vién
gia dinh gy ton hai hodc c6 kha ning gy ton
hai vé thé chét, tinh than, kinh té d6i v6i thanh
vién khac trong gia dinh™'. Bao lyc gia dinh d6i
Vv6i tré em? c6 thé hiéu 14 hanh vi bao luc ctia
thanh vién gia dinh ddi véi tré em. Hanh vi nay
dugc phan thanh 04 nhom phé bién: bao luc
thé chat, bao luc tinh than, bao luc tinh duc va

bao luc kinh té&.

Tém tit:

Tai Viét Nam, tinh trang bao lyc gia dinh déi v6i tré em dang dién ra déng
lo ngai. Diéu nay gay anh huong tiéu cuc dén moi truong song va sy phat
trién cua tré. Trong bai viét nay, tac gia tap trung phan tich mét s6 diém bt
cap trong cac quy dinh cia phap luat Viét Nam vé phong, chdng bao lyc gia
dinh d6i v&i tré em va dua ra mot sé giai phap hoan thién va ning cao hiéu
qua thuc thi phap luat.

Abstract:

In Vietnam, it gets concern about the development of domestic violence
against children. This situation provides negative effects to the living
environment and development of children. Within this article, the author
provides an analysis of a number of inadequacies in the provisions of
Vietnam’s law on prevention and control of domestic violence against
children and also recommendations for further improvements of the
effectiveness of domestic violence against children and increase in law
enforcements.

1. Thue trang cac quy dinh ciia phap luit vé
phong, chong bao e gia dinh dbi véi tré em
tai Viét Nam

Hién nay, cac quy dinh cua phap luat Viét
Nam vé phong, chong bao lyc gia dinh c6 thé
chia thanh ba nhom: nhém cac quy dinh vé
bién phap phong ngura bao luc; nhém cac quy
dinh vé bién phap bao vé va hd trg nan nhan;
nhom cac quy dinh vé bién phéap xir Iy nguoi co
hanh vi bao luc*.

! Khoan 2 Diéu 1 Luat Phong, chdng bao lyc gia dinh nam 2007.

2 Can cir theo Piéu 1 Lugt Tré em nam 2016, “Tré em 1a nguoi dudi mudi sdu tudi”.

3 Bui Thi Yén (2020), Thuee hién phdp ludt vé phong, chong bao luc gia dinh doi véi tré em tir thuc tién tinh
Phu Yén, (Luan van thac si luat hoc), Hoc vién Khoa hoc Xa hoi Viét Nam.

“Lan Phuong (2014), Ndng cao kién thikc k nang xdy dung gia dinh va phong, chong bao lc gia dinh & Viét
Nam, Nxb. Van hoa - Thong tin, Ha Noi, tr. 29.
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1.1. Cdc quy dinh vé nhém bién phdip
phong ngira bao lic gia dinh déi véi tré em

Nhom bién phap phong nglra mang tinh
ludng trude rii ro, bao gdm hoat dong tuyén
truyén phap luat va hoa giai. Muc dich 13 nang
cao nhan thirc nguoi dan, gitp tré em co thé
tranh nhirng hanh vi bao luc gia dinh°.

Céc co quan nha nudc c6 thim quyén thuc
hién tuyén truyén phap luit vé quyén con
nguoi, vé nhitng hanh vi bao luc bi nghiém
c4m, vé nhitng bién phap xur ly d6i voi nguoi
¢6 hanh vi bao lyc gia dinh...

Bén canh do, hoa giai cling dugc xem la
mdt bién phap thiét thuc trong phong ngira bao
luc gia dinh. Ban chit cta hoa giai 1a gia dinh
“tir giai quyét” mau thuin, x6a bé nguyén nhan
phat sinh bao luc. Tuy nhién, hién nay, do phap
luat khong quy dinh chi tiét, tai mot sé noi, hoa
giai dugc st dung nhu bién phap xtr 1y hanh vi
bao Iyc gia dinh. Tac gia cho rang, hoa giai chi
mang tinh chat phong ngira bao luc gia dinh,
truong hop cd nguoi ¢6 hanh vi bao lyc thi
can nhiing bién phap ran de manh hon dé ngin
ngtra bao luc tai dién.

1.2. Cdc quy dinh vé nhém bién phdp bio
vé va hé tro nan nhén ciia hanh vi bao lwc
gia dinh

Khoén 1 Diéu 19 Luat Phong, chéng bao luc
gia dinh nam 2007 (Luét Phong, chéng BLGD)
quy dinh céc bién phap ngén chan hanh vi bao
luc gia dinh, cling nhu bao v¢ nan nhan khoi
hanh vi bao luc gia dinh. Nhém bién phap ngéan
chan, bao vé c6 thé chia 1am hai nhom véi tinh
chit khac nhau, cu thé:

Nhém thir nhat, cac bién phdp bdo vé va
hé tro nan nhan mang tinh cuong ché xd hoi,

3 Lan Phuong, Tldd.
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bat ky ai co mat tai hién truong bao lyc gia
dinh déu cé thé sir dung, bao gébm: bién phap
budc chdm dit hanh vi bao lyc gia dinh (nhim
ngin hanh vi bao lyc tiép tuc xay ra) va bién
phap cép ciru nan nhan bao lyc gia dinh (nhanh
chong dua tré dén co so y té gan nhét dé kip
thoi chira tri).

Tuy thugc vao tinh chat, muc do hanh vi
bao lyc va tinh trang strc khde ctia nan nhan ma
nhitng nguoi c6 mat tai hi€n truong co thé lya
chon 4p dung bién phap budc cham dut hanh vi
bao luc hay cap ciru nan nhén truée. Trén thuc
té, khi c6 hanh vi bao lyc gia dinh xay ra, rat
it nguoi truc tiép can ngan hanh vi bao luyc dé
bao vé nan nhén, phﬁn 16n nguoi dan mang tam
1y doi co quan chirc nang dén ngan chin, hoic
tham chi lam “ngo” vi s¢ bi lién luy. Trong khi
hau qua cua viéc cham tré trong ngan chan bao
luc gia dinh dbi véi tré em c6 kha ning anh
huong dén stic khoe hodc tinh mang dura trée.

Nhom thir hai, cac bién phdp ngan chan,
bdao vé nan nhan mang tinh cuéng ché, duoc
thwe thi béi cdc co quan nha nwde cé tham
quyén: (i) Céac bién phap ngin chin theo quy
dinh ciia phap luét vé xir Iy vi pham hanh chinh
hodc phép luat vé té tung hinh sy dbi v6i ngudi
¢6 hanh vi bao lyc gia dinh; (ii) Bién phap cam
tiép xuc.

Bién phap cam tiép xtc 1a bién phip cim
ngudi ¢6 hanh vi bao lyc gia dinh dén gan nan
nhan hay str dung dién thoai hay phuong tién
khac nham tiép tuc hanh vi bao lic véi nan nhan
(nhu de doa, khung b tinh thin nan nhan,...).
Chu tich Uy ban nhan dan cp xa hodc Toa an
(dang thu 1y hodc giai quyét vu an dan sy giira
nan nhan bao luc va nguoi cd hanh vi bao lyc)

¢ Pidu 62 Nghi dinh s6 144/2021/ND-CP di c6 quy dinh hinh thirc xtr phat d6i voi hanh vi ¢6 ¥ khong ngin
chan, bao tin hanh vi bao luc gia dinh va can tr¢ viéc ngan chan, bao tin hanh vi bao luc gia dinh.
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¢ quyén ra quyét dinh 4p dung bién phap cdm
tiép xtic. Bién phap cam tiép xuc dugc ap dung
khi ¢6 du céc diéu kién sau:

Mot la, ¢b don yéu cau ap dung bién phap
cAm tiép xtic. Bién phap cAm tiép xtc 1a bién
phap khan cap tam thoi ma chi dugc ap dung
khi ¢6 don yéu cau tro gifip ctia nan nhan,
nguoi giam hd hodc nguoi dai dién hop phap.
Ngoai ra, cic co quan, to chiic ¢6 tham quyén
(nhu S¢ Van hoa, Thé thao va Du lich; S¢ Lao
dong - Thuong binh va Xa hdi; co quan cong
an;...) ciing c6 quyén ndp don yéu ciu tro gitp
khi c6 su déng y ciia nan nhan bao lyc gia dinh.

Hai la, hanh vi bao lyc gia dinh gay ton hai
hodc de doa ton hai dén strc khoe hodc tinh
mang cua nan nhan bao lyc gia dinh. Muac do
ton hai strc khoe, tinh mang cua nan nhan dugc
xéac dinh thong qua: gidy xic nhan cia co so
kham bénh, chita bénh vé& viéc kham va diéu
tri thuong tich do hanh vi bao luc gia dinh gay
ra; dau vét thuong tich trén co thé nan nhan co
thé nhan thiy rd bang mat thuong hodc ¢ dau
hiéu rd rang vé hoang loan tinh than ctia nan
nhan BLGD; hodc céc chig cu chiing minh
c6 su de doa gay ton hai dén strc khoe hodc tinh
mang cuia nan nhan BLGD’.

Ba la, nguodi ¢6 hanh vi BLGD va nan nhan
BLGD c6 noi & khac nhau trong thoi gian cim
tiép xtic. Noi & khac nhau dugc hiéu gdbm nha
cua nguoi than, ban be, dia chi tin cdy hodc noi

& khac ma nan nhan BLGD tu nguyén chuyén
dén o°.

Trén thuc té, bién phap cam tiép xuc dugc
cho 1a “con mang ning yéu té ménh 1énh hanh
chinh, cac diéu kién dé ap dung bién phap cdm
tiép xuc chinh 1a rao can dé chinh quyén dia
phuong thyc thi™, cy thé:

Thir nhat, didu kién vé don yéu ciu ctia nan
nhan giy can tré cic co quan c6 tham quyén
ra quyét dinh 4p dung bién phap cim tiép
xtc. Pa phan tré em 1a nan nhan trong cac vu
BLGD déu khong biét vé viéc minh c6 quyén
dugc kéu goi sy gitip d& cua chinh quyén dia
phuong. Pdng thoi, nguoi gay bao luc cho cac
em thong thuong cling 1a nguoi dai dién theo
phap luat, nguoi giam ho cia cac em, ho khong
thé 1a nguoi gitp cac em ndp don yéu cau trg
gitp. Hon ntra, tré em la ngudi phu thudc vao
nguoi co hanh vi bao lyc, diéu nay dan dén tam
Iy so tra thu, nén viéc tu ndp don hodc “chép
thuan” dé nguoi khac gitip minh ndp don yéu
cau sy tro gitip khi bi bao hanh 1a rat it.

Thir hai, trong qua trinh 4p dung bién phap
cAm tiép xtc, nguoi bi bude phai ra khoi nha
thong thuong 1a nan nhan ctia hanh vi bao luc
gia dinh'’. Lic nay, nguoi ¢6 hanh vi BLGD
duong nhién ¢ nha minh, trong khi nan nhan bi
budc phai ra khoi nha va c6 nguy co chiu bao
luc kép tur gia dinh va xa hoi''.

Thit ba, viéc thuc thi bién phap cim tiép
xtc con gip nhidu khé khan khi phap luat yéu

7 Nguyén Thién Hing (2017), Can dp dung bién phdp cam tiép xiic?, http://phapluat-khanhhoa.vn/tin-chi-
tiet/i-d/57-18/Can-ap-dung-bien-phap-cam-tiep-xuc, truy cap ngay 05/4/2022.

8 Nguyén Thién Hung, Tldd.

¥ Bo Vin hoa, Thé thao va Du lich, To trinh s6 11/TTr-BVHTTDL vé viée xay dung Luat Phong, chdng bao

lye gia dinh (siza d6i) ngay 11/01/2022.

10 B¢ Vin hoa, Thé thao va Du lich, Pé xudt sita doi ludt phong, chong bao luc gia dinh, https://quoc-
hoi.vn/User-Controls/Publishing/News/BinhLuan/pFormPrint.aspx?UrlListProcess=/content/tintuc/Lists/

News&ltemID=47878, truy cap ngay 05/4/2022.

' Di Lam (2022), Giup tré tranh nguy co bi bao luc gia dinh, https://nld.com.vn/ban-doc/giup-tre-tranh-
nguy-co-bi-bao-luc-gia-dinh-20220414214201269.htm, truy cép ngay 07/5/2022.
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cdu ngudi c6 hanh vi bao lyc khong duge dén
gan nan nhén trong khoang cach dudi 30m'2.
Ai la ngudi cé trach nhiém giam sat, bao dam
khoang cach t6i thiéu giita nan nhan va ngudi
gdy bao lyc? Trong trudng hop can c6 ngudi
giam sat, nha nude s& phai ton khong it ngudn
luc dé thuc thi bién phéap nay.

Thir twr, khong c6 vin ban huéng dan cu
thé cac truong hop hiy bo quyét dinh 4p dung
bién phap cdm tiép xic do “nhén thay bién
phap nay khong con can thiét”. Viéc khong xac
dinh 18 cac truong hop “nhan thiy bién phap
nay khong con can thiét” d& dan dén trudng
hop mdi chi thé c6 tham quyén hiéu theo mot
nghia, khong bao dam tinh dong b, théng nhat
trong qua trinh ap dung phép luat.

1.3. Cdc quy dinh vé nhém bign phdp xii Iy
nguwoi cé hanh vi bao lyc gia dinh

Nhom bién phép xtr ly nguodi c¢6 hanh vi
bao luc gia dinh 1a hinh thuc vira d4u tranh,
vira phong ngtra bao lyc gia dinh. Nhom bién
phap nay bao gdm: bién phap xir Iy hanh chinh;
bién phap thay thé xir Iy vi pham hanh chinh;
xtr phat vi pham hanh chinh (gém cé: phat
tién, canh c4o) va truy ctru trach nhiém hinh
su. Trong khuon kho bai viét, tac gia tap trung
phén tich cac quy dinh cua phéap luat xu phat vi
pham hanh chinh d6i v6i nguoi ¢6 hanh vi bao
luc gia dinh d6i voi tré em. Nhin chung, phap
luat da co quy dinh cu thé murc xu phat ddi véi
timg hanh vi vi pham hanh chinh vé bao lyuc gia
dinh. Tuy nhién, van t6n tai mot s6 han ché va
bét cap nhu sau:

Thir nhat, cac quy dinh chua mé ta 13 cac
hanh vi vi pham din dén han ché trong qua
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trinh t6 c4o hanh vi vi pham; vi dy, lam thé
nao dé xac dinh hanh vi “danh dap gy thuong
tich dbi véi tré em”. Thuong tich & mirc do
nao 1a téi thiéu dé nhimg ngudi ching kién bao
luc gia dinh c6 thé td cdo co quan nha nudc
c¢6 tham quyén. Trén thyc té, rit khé xac dinh
dugc van dé nay néu phap luat khong quy dinh
cu thé. Trong mot nghién ciru ciia UNICEF,
c6 dén 72,4% cha me hodc nhitng nguoi cham
soc tré cho rang can phai co nhitng hanh vi xtr
phat bang bao luc thi tré méi nghe 151 . Diéu
nay c6 nghia, c6 thé khong chi nguoi c6 hanh
vi bao luc cho rang hanh vi bao luc 13 duong
nhién ma nhiing ngudi ching kién ciing cho
rang nhu thé.

Thir hai, cac quy dinh vé& xtr phat nhiing
hanh vi vi pham bao lyc gia dinh khéng dugc
phan loai mot cach rd rang. biéu 55 Nghi dinh
sO 144/2021/ND-CP quy dinh v& hinh thic xir
phat d6i v6i hanh vi ¢6 1ap, xua dudi hodc gy
ap luc thuong xuyén vé tim ly. C6 thé thiy,
diéu luat nay quy dinh vé ca hanh vi bao luc
tinh than (cam thanh vién gia dinh ra khoi nha,
ngan can thanh vién gia dinh gap gd nguoi than,
ban bé hodc c6 cac mdi quan hé xa hoi hop
phap, lanh manh nhdm muc dich co 1ap, gay ap
luc thudng xuyén vé tim 1y d6i v6i thanh vién
do6), va bao luc tinh duc (cudng ép thanh vién
gia dinh thyc hién cac hanh dong khiéu dam,
sir dung cac loai thudc kich duc). Viéc quy dinh
nhu thé khong sai, nhung n6 khién cac quy dinh
tré nén khong rd rang, khong dugc danh gia
cao vé mat hinh thtc. Tac gia cho rang, diéu
nay 1a do Luét Phong, chong BLGD khong co
su phan loai vé nhitng hanh vi BLGD, dan dén

12 Nghi dinh s6 08/2009/NB-CP ngay 04/02/2009 quy dinh chi tiét va huéng din thi hanh mot sé diéu cua

Luat Phong, chéng BLGD.
13 Khoan 1 Diéu 52 Nghi dinh s6 144/2021/ND-CP.

4 UNICEF (2021), DPiéu tra do lwong cac chi 56 Muc tiéu Phat trién Bén vitng cua Viet Nam vé Tré em va
Phu nit (SDGCW) 2020-2021, https://www.gso.gov.vn/wp-con-tent/up-loads/20-21/12/3.-SDGCW-2020-

2021-BC-Tom-tat-VN.pdf.
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nghi dinh huéng din ciing khong c6 sy phan
dinh ro rang vé cac loai BLGD va mure xit phat
tuong Ung.

Thit ba, hinh thirc xr phat tién theo mtc tién
phat d6i voi hanh vi BLGD khong thyc sy hiéu
qua. Nhin chung, mtc tién phat quy dinh tai
Nghi dinh s6 144/2021/ND-CP di tang lén it
nhét gép 5 1an so v6i mic tién phat ctia nhiing
hanh vi vi pham tuong tu ghi nhan tai Nghi
dinh s6 167/2013/ND-CP. Diéu nay c6 nghia
1a d6i v6i gia dinh kinh té kho khan, hinh thirc
xtr phat tién anh hudng truc tiép dén ngudn
séng cua ho, tao tam 1y lo s¢ bi phat tién s& anh
hudng dén ngudn tién cia gia dinh, trong khi
chua chéc sau khi bi xu phat thi hanh vi bao
luc s& két thuc'. Bién phap nay dugc cho 1a
mang tinh “hai lu6i” khi khong it nhitng nguoi
¢6 hanh vi bao lyc sau khi ndp tién phat ¢6 xu
hudng bao luc nghiém trong hon, do phai danh
dé “cho bang sb tién da ndp phat”. Ngoai ra,
ciing ¢6 ¥ kién cho rang hinh thirc xtr phat tién
khong co tac dung gido duc, dac biét la ddi véi
nhiing dbi twong co diéu kién kinh t& do mirc
phat khong du tinh ran de.

Mot sb ¥ kién cho ring, co thé thay thé
hinh thte x{r phat tién thanh hinh thirc “lao
dong cong ich” tai dia phuong hoac hinh thirc
“phat giam hanh chinh”. Lao dong cong ich
c6 thé cham dén long tu trong cua nguoi bi
xu phat, tao nén tiéng n6i du luan dé nguoi co
hanh vi vi pham ¥ thtrc vé hanh dong sai trai
cua minh, nang cao hi¢u qua cong tac phong,
chéng BLGD'®. Tuy nhién, viéc xtr phat bang
hinh thtrc lao ddng cong ich cling khong dugc
cac nha nghién ctru 1ap phap khuyén khich

ap dung do van dé nay lién quan dén cac yéu
t6 nhan quyén, quyén lao dong'’. Phat giam
hanh chinh la bi¢n phap tring phat mang tinh
tudc doat quyén ty do di lai ciia nguoi co
hanh vi bao luc, mang tinh ran de rat 1on. Tuy
nhién, vi phai phat giam mot nguoi trong mot
khoang thoi gian nhat dinh nén cc nha lam
luét can co6 quy dinh cu thé vé can ct, thim
quyén va thu tuc ap dung dé dam bao khong
xam pham dén cac quyén va loi ich hop phap
cuia nguoi dan's,

Vé van dé nay, mot sb qudc gia phat trién
nhu Phan Lan hay Thuy Sy da c6 bién phap
ap dung mirc tién phat dya trén thu nhap cua
nguoi c6 hanh vi vi pham (“income-based
fines™). Ban chat hinh thirc xir phat tién phai c6
¥ nghia tac dong vao yéu tb kinh té ctia nguoi
¢6 hanh vi bao lyc, nhung mot mirc tién cu thé
khong c6 kha ning anh huong dén tat ca moi
ngudi ciia cac tang 16p xa hoi khac nhau. Do
do, ap dung hinh thirc x1r phat tién dya trén thu
nhap 13 muc tién phat ciia mot ngudi c6 hanh
vi vi pham phap luat dugc tinh dua trén co so
téng thu nhap cua ca nhan do.

2. Kién nghi hoan thi¢n phap luit va ning
cao hiéu qua thuwc thi phap ludt phong,
chdng bao e gia dinh doi voéi tré em

2.1. Kién nghi hoan thién phdp ludt

Thwr nhcft, can sira doi dinh nghia tré em “la
nguwoi dwdi muoi sdu tuéi” thanh tré em “la
ngueoi dwdi mieoi tam tuoi”.

Vé mit sinh hoc, nguoi tu da 16 tudi dén
dudi 18 tudi van chua phat trién day du vé stc
khoe va nhan thtc, chua thé duge xem nhu

15Y Kan Nié (2020), Phong, chong bao luc gia dinh bang cdc bién phdp hanh chinh tir thiec tién tinh Dk
Lak (Luan van thac si ludt hoc), Hoc vién Khoa hoc Xa hdi Viét Nam, tr. 54-55.

'Y Kan Nig, 7ldd.
7B Van hoa, Thé thao va Du lich, Tldd.
18 Lan Phuong, Tldd.
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nguoi 16n hoan toan. Vé mit khoa hoc phép 1y,
diéu nay dong vai tro day manh tién trinh noi
luat hoa, phu hop ndi dung cua Céng udc Lién
hop qudc vé quyén tré em 1989, bao dam tré
em dugc nudi dudng va cham séc trong moi
truong tot nhat. Ngoai ra, viéc tang do tudi tré
em ciing khong gy ra anh hudng 16n dén hé
thdng chinh sach va ngudn ngan sach nha nuéc
cho y té, gido duc, van hoa, trg giup x4 hoi. Ly
giai cho diéu nay 1a vi hau hét cac chinh sach
cho nguoi dudi 18 tudi déu di dugc tiép can va
hoach dinh theo bac hoc.

Thir hai, can cé sw phan loai bao luc gia
dinh tré em ciing nhw dinh nghia cdac hanh vi
bao lyc gia dinh déi véi tré em.

Can phan biét nhitng khai niém d& bi nham
1an nhu “xam hai tinh duc tré em” va “bao luc
tinh duc tré em”, “xam hai lao dong tré em” va
“pao luc kinh té tré em”... Dé 1am dugc diéu
nay, can phan loai BLGD véi cac hinh thtic cu
thé nhu sau:

“_ Bao lyc thé chit 1a hanh vi nguoc dii,
danh dap thanh vién gia dinh, lam ton thuong
toi suc khoe, tinh mang cua ho.

- Bao lyc vé tinh than 13 nhiing 10i noi, thai
d6, hanh vi 1am ton thuong t6i danh dy, nhan
pham, tim 1y cua thanh vién gia dinh.

- Bao luc vé tinh duyc 1a bat ky hanh vi nao
mang tinh chit cudng ép trong cac quan hé tinh
duc gilta cac thanh vién gia dinh, ké ca viéc
cudng ép sinh con.

- Bao luc kinh té 1a hanh vi xAm pham téi
cac quyén loi vé kinh té ctia thanh vién gia dinh
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(quyén tu do lao dong, tw do kinh doanh, quyén
sO hiru tai san...)”".

Thir ba, cho phép co quan chirc nang co
tham quyén dp dung bién phdp cam tiép xiic
ma khéng can c¢é don tro givip ciia nan nhan.

Cén b sung trudng hop cac co quan chinh
quyén dia phuong dwong nhién c6 quyén ap
dung bién phap cam tiép xic, tao su chi dong
trong cong tac phong, chong BLGD. Tai Du
thao Luat Phong, chéng bao luc gia dinh (sita
doi), diéu kién ap dung bién phap cam tiép xtc
da duoc dé xuét sira doi. Tac gia cho rang dé
xudt ndy 13 hoan toan phu hop vi trong truong
hop céan thiét, Toa an nhan dan c6 thé ap dung
bién phap cim tiép xic ma khong can co don
dé nghi hd tro ciia nan nhan, trir khi nan nhan
tir chéi viée ap dung®. Mic du mot sd y kién
cho ring viéc trao quyén quyét dinh nay cho
co quan cOng an c6 kha nang bao vé nan nhan
t6t hon?!, su stra d6i nay van dugc ky vong gop
phan bao vé quyén loi ctia tré em 14 nan nhan
bao luc gia dinh mdt cach hiéu qua hon.

Thir tuw, dé xudt hinh thirc xir phat tien dua
trén thu nhdp déi véi ngudi ¢ hanh vi vi pham.

Hinh thirc xr phat tién dua trén thu nhép
mdi ca nhan bao dam tinh céng bang xi hoi
trong cong tac xir Iy hanh vi vi pham. Dé ap
dung phu hop véi nén kinh té - xa hoi Viét Nam
hién nay, tac gia kién nghi c6 thé ap dung mirc
tién phat tir a% - b% trén thu nhap mot thang
clia c4 nhan vi pham, phan tram mirc tién phat
duogc quy dinh sao cho thich hop véi mirc thu
nhdp cua nguodi Viét Nam cling nhu mic do

19 Poan Thi Ngoc Hai (2015), Hoan thién phdp ludt vé phong, chong bao hee gia dinh, https://moj.gov.vn/qt/
tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=1889, truy cap ngay 15/02/2022.

20 Khoan 1 Diéu 36 Dy thao Luat Phong, chdng bao luc gia dinh (siza doi).

21 Phan Phuong (2022), Quéc héi cho ¥ kién vé diw dn Ludt Phong, chong bao luc gia dinh, https://www.
vietnam-plus.vn/quoc-hoi-cho-y-kien-ve-du-an-luat-phong-chong-bao-luc-gia-dinh/78412-3.vnp, truy cép

ngdy 15/4/2022.
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nghiém trong ctia hanh vi vi pham. Sé tién thu
nhap dugc tinh dya trén thong tin thu nhap ca
nhan ghi nhén tai co quan thué hodc co thé
duoc tinh dya trén muc thu nhdp binh quan
mot ngay nhan véi sb ngay lam viéc trung binh
trong mdt thang (26 ngay).

Thit nam, can c6 nhitng chinh sach khuyén
khich viéc bao tin, t6 cdo nguoi co hanh vi
bao luc.

Can ghi nhan, biéu dwong, t6n vinh nhiing
ca nhan da dong goép cong suc vao cong cudc
d4u tranh phong, chéng BLGD. Pam bao viéc
khen thuong dung nguoi, ding viéc, thé hién
sy quan tam kip thoi ctia Nha nudc ddi véi
nhitng ¢4 nhan c6 thanh tich tt trong cong tac
hd tro thuc thi phap luat phong, chéng BLGD.

2.2. Kién nghi néng cao hiéu qud thuc thi
phap ludt

Thi nhat, day manh tuyén truyén phép ludt,
néng cao y thirc ciia nguoi ddn vé trach nhiém,
nghia vu cua ban than trong cong tac phong,
chong bao lyc gia dinh.

Y thtrc cta nhimg nguodi chim soc tré em
mang tinh quyét dinh rat 16n trong qué trinh
d4u tranh day lui BLGD. Mot sb cong tac gop
phan nang cao gia tri vin hoa gia dinh va nhan
thire cong dong nhur:

- Tai thanh phé Pa Ning, thyc hién du an
“Huy dong cong dong trong phong ngira bao
luc voi phy nit va tré em gai” vé khuyén khich
sy tham gia ciia nam gidi trong phong chdng
BLGD, da thu hut hon 8.000 nguoi tham gia

(trong do6, 40% la nam gidi). Cac hoat dong
chinh ctia dy 4n: “Nhay cam hoéa truyén thong
va van dong chinh sach; nang cao nang luc
cho cong ddng trong phong ngira bao luc; to
chtre cac hoat dong dia phuong nham huy dong
nguoi dan, ddc biét 1a nam gidi nhan ra suc
manh ndi lyc cua minh, cadc nguyén nhan géc
1& cua bao lyc ddi véi phy nir, tir 46 doan két
va cuing tham gia hanh dong chdm dt moi hinh
thire bao luc d6i véi phu nit va tré em gai”.

- Tai tinh Binh Duong, thyc hién Dé an
“Tuyén truyén, gido duc dao dirc, 161 séng trong
gia dinh Vi¢t Nam giai doan 2010 - 20207,
xay dung chuyén myc “Cung xay t6 4m” trén
song truyén hinh, “Nép song Vin hoa va Gia
dinh” trén kénh béo chi; to chirc tuyén truyén
thong qua sinh hoat ho gia dinh 01 lan/ thang;
lap dat 248 tAm pano cb dinh va 537 tdm ap
phich; tuyén truyén luu dong 50 ngay trén cac
truc duong chinh; to chirc 441 budi nodi chuyén
chuyén dé, hoi thao, toa dam, 210 cudc thi,
169 dém van nghé 16ng ghép ndi dung Phong,
chéng bao lyc gia dinh va Binh ding gioiZ.

Thir hai, dé xudt trién khai mé hinh “Hoi
dong gia dinh”’ dé tré em va cdc thanh vién trong
gia dinh dwoc trao doi tam tw, nguyén vong.

Thuc hién Quyét dinh s6 1235/QD-TTg
ngay 3/8/2015 cua Thu tuéng Chinh phu phé
duyét Chuong trinh thiic day quyén tham gia
clia tré em vao cac van dé vé tré em giai doan
2016-2020, sau 3 nam trién khai xay dung thi
diém mo hinh “Hoi d@)ng tré em” tai Yén Bai,
Ha No6i, Quang Ninh, Binh Dinh, Tp. H6 Chi

2 Hong Kiéu (2020), M6 hinh nam gidi tién phong phong ngira bao e gidi dwoe nhdn réng, https://www.
vietnam-plus.vn/mo-hinh-nam-gioi-tien-phong-phong-ngua-bao-luc-gioi-duoc-nhan-rong-/6-79306.vnp,

truy cap ngay 08/5/2022.

2 Hién Thach (2021), Két qua thiee hién Dé an “Tuyén truyén, gido duc dao dirc, 16i song trong gia dinh
Viét Nam giai dogn 2010 - 2020 trén dia ban tinh Binh Dwong, https://sovhttdl.binhduong.gov.vn/tin-tuc/
ket-qua-thuc-hien-de-an-tuyen-truyen-giao-duc-dao-duc-loi-song-trong-gia-dinh-viet-nam-giai-doan-2010-
2020-tren-dia-ban-tinh-binh-duong-1865.html, truy cap ngay 08/5/2022.
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Minh, dén nay ca nuéc di xdy dung 14 mo
hinh tré em cép tinh va 17 m6 hinh tré em cip
huyén. M6 hinh nay tiép thu, ghi nhan ¥ kién
cta tré d6i voi cac van dé xa hoi, nhu: dam bao
an toan cho tré, bao vé moi truong, cong tac
Doan - Doi, cac quyén tham gia ciia tré em?...

Do do, theo tac gia, can khuyén khich trién
khai mé hinh “Hoi dong tré em” trén quy mo
gia dinh, duoc goi 1a “Hoi ddng gia dinh”. Van
dé nay duoc dé xuat khi “Hoi dong gia dinh”
¢6 kha ning cung cip khong gian dé cac thanh
vién trong gia dinh phan anh nhiing nguyén
vong, tran trd ciia ban than. Trong “Hoi dong
gia dinh”, tré em va cha me c6 tiéng noi ngang
nhau, tao thdi quen ton trong cling nhu nang
cao sy thau hiéu giita cac thanh vién trong gia
dinh. Ngoai ra, cha me tré co thé hiéu va cung
tré giai quyét cac van dé kho khan, tham chi 1a
nhirng mau thudn giita hai bén. Lic niy, mau
thudn duoc giai quyét, tinh trang BLGD ciing
s& suy giam do thiéu di yéu t6 xung dot.

Thir ba, nang cao hiéu qua thuc hién cdc
chinh sach phat trién kinh té - xa hoi, dam bao
cdi thién doi song kinh té nguwoi dan.

Piéu kién kinh té kho khan 1a mot trong
nhiing nguyén nhan cta hanh vi BLGD.
“Trong so nhitng nguoi da timg bi doi xir it
nhat 3 hanh vi bao luc, ¢é t6i 40% trong 56 ho
dang muwon nha cua nguoi khdc o tam, 21.7%
dang ¢ chung véi gia dinh ciia bé me hai bén
va 20% dang phai di thué nha. Trong sé 215
nguoi da timg bi doi xir it nhdt 3 hanh vi bao
luc gia dinh, ¢6 10.1% y kién cho rang vo/
chong ciia ho hay kiém chuyén cdi co nhau va
5.7% la bi mdng chiri vi Iy do ho khong kiém
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dwoc tien dwa vé cho gia dinh boi viéc lam co
5925

thu nhdp thap

Do d6, nang cao hi¢u qua, mo rong pham
vi tiép can ctia cac chinh sach giam nghéo bén
vimg dén nguoi dan, tao diéu kién cho ngudi
dan c6 viéc 1am 6n dinh 1a mot trong nhitng
phuong an thiét thyc nhat nham giam thiéu tinh
trang BLGD.

Thir tw, dao tao, boi dudng, nang cao chat
lwong doi ngii can bo, cong chire, cong tdc vién
lam cong tac phong, chéng bao lic gia dinh.

Trién khai cac 16p tap hudn ngin han, ting
cuong cong tac thanh tra, kiém tra kién thic,
ky nang cua ddi ngii can bd cong tac phong,
chéng BLGD; Bao dam su bi mat, khach quan
va tinh ty nguyén cta cac thanh vién trong hoa
giai mau thuin gia dinh. Didu nay doi hoi cac
hoa giai vién phai khong ngung nang cao k¥
nang chuyén mon, nim bat tim 1y dwong su, sir
dung ngh¢ thuat hoa giai thich hgp va hi¢u qua.

Thir nam, cai thién viéc thu thap dir liéu,
bao dam tinh cong khai cdc div liéu vé tinh
trang bao luc gia dinh.

Trong qué trinh nghién ctu, tic gia nhan
thdy nhitng con sé théng ké vé cac van dé lién
quan dén BLGD van con nhiéu han ché. Nhiing
con sd mang tinh tiéu cuc nay it dugc cong
khai trén cac trang thong tin dién tir ctia cac cap
chinh quyén dia phuong, s6 liéu chi yéu duogc
tim thdy thong qua cac bai bio phan anh tinh
hinh xa hoi. Viéc thiéu cac sb lidu thyc € 1a
mot trong nhitng nguyén nhan gay can tré qua
trinh nghién ctru gép phan hoan thién va nang
cao hiéu qua thyc thi phap luat xung quanh van
dé nay m

2 Duong Linh (2021), Cd nuwdc c6 31 mé hinh Hpi dong tré em, https://hanoimoi.com.vn/tin-tuc/Xa-
hoi/993470/ca-nuoc-co-3 1-mo-hinh-hoi-dong-tre-em, truy cap ngay 08/5/2022.

2 Piang Thi Hoa (2018), Thire trang cdc yéu té anh hieong t6i bao hee gia dinh tir gé¢ nhin xd héi va van héa,
Tap chi Khoa hoc, Hoc vién Phu nt Viét Nam, 63, tr. 8.

NGHIEN cUU
S6 18 (466) - T9/2022\  LAP PHAP

33




CHINH SACH

PHAT TRIEN KET CAU HA TANG NHA 0 DONG B@
CHO NGUOI LAO BONG TRONG CAC KHU CONG NGHIEP

0 VIET NAM

Hoang Xuéan Nghia*

Nguyén Quéc Tuan**

Nguyén Viin Huéng*#*

* **TS. Truong Dai hoc Tai chinh Ngdn hang Ha Noi
***TS. Truong Dai hoc Supham Ky thudt Hung Yén

Théng tin bai viét: Tém tit:
Tir khéa: Két ciu ha ting nha &
dong bo, khu cong nghiép, nha

& x4 hoi.

Trong bai viét ndy, cac tac gia danh gia thuc trang va dé xuét cac giai phap
phat trién két cAu ha tang nha & dong bo trong cac khu cong nghiép & nude ta
nham gép phin bao dam én dinh doi séng, an sinh xa hoi, thu hut dong du

tu chat lugng cao va chuyén dich cac chudi cung tng vao Viét Nam.

Lich sir bai viét:

Nhan bai : 03/08/2022
Bién tap : 05/09/2022
Duy¢ét bai :07/09/2022

Article Infomation: Abstract:
Keywords: Synchronous housing
infrastructure; industrial zones;

social housing.

Under this article, the authors provide an assessessment of the current
stutus of and propose a number of recommendations for developments of
synchronous housing infrastructure in industrial zones in our country in

order to contribute to ensuring life stability and social security, attracting

Article History:

Received : 03 Aug. 2022
Edited : 05 Sep. 2022
Approved : 07 Sep. 2022

1. Ly do cin thiét cho viéc phat trién két cdu
ha ting nha & dong b trong cic khu cong
nghiép

Chinh sach giai quyét nha ¢ cho nguoi lao
dong c6 thu nhap thap c6 thé dugc khai quat
nhu sau: khuyén khich cac du an cong dé cai
tao, phat trién nha & xa hoi cho nguoi nghéo,
thu nhap thap (hd tro toan phan tiép can nha 6);
cho vay tin dung d6i voi ngudi thu nhap thap
dé ho tu cai thién diéu kién nha 6, hogc hd trg
tin dung dé nguoi c6 thu nhap thip mua nha

il
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high-quality investment flows and shifting supply chains into Vietnam.

tra gop (hd tro tiép can tin dung va 1ai suat);
hd tro vé& cong tac quan 1y, quy hoach nha ¢,
nhu nghién cttu dua ra cac quy dinh, bd chi tiéu
kinh té - k¥ thuat xay dung nha ¢ xa hoi, khic
phuc tinh trang nha & phi chinh quy va sy hon
loan trén thi trudng nha ¢ gy nén tinh dé ton
thuong cho nguoi ¢ thu nhap thap.

Trong d6, nha ¢ xa hoi la mot logi hinh nha
& ddp tmg cdc nhu cau co ban do Chinh phii
va/ hodc cdc té chirc phi loi nhudn cung cdp
cho khu vuc thu nhdp thdp, logi hinh nha ¢ xa



hoi phé bién la nha & cho thué; hodc “nha 6 xa
hoi la nha o va can ho thudc so hitu cua chinh
quyén dia phirong hodc ciia cdc té chire khdc
khong thu loi nhudn va cho nguoi co thu nhdp
thap thué”.

O Viét Nam, cung véi qua trinh d6 thi hoa
va cong nghiép hoa, chuyén tir mot nudc co
thu nhap thip sang nudc c6 thu nhdp trung
binh va cao, thi viéc giai quyét van dé nha &
cho nguoi lao dong ndi chung va nha ¢ cho
nguoi lao dong trong cac khu cong nghiép
(KCN) ciing tré nén cép thiét. Luat Nha & nim
2014 xac dinh: “Nha ¢ 1a cong trinh xay dung
v6i muc dich dé & va phuc vu cac nhu cau sinh
hoat ctia ho gia dinh, c4 nhan™'. Nghi dinh s6
188/2013/ND-CP cua Chinh phu dinh nghia:
“Nha ¢ x3 hoi 1a loai nha & do Nha nudc hd
tro dau tu xay dung, td chure phi loi nhuan ban
hodc cho thué cho mot sb ddi tuong uu tién
trong xa hoi (...), bao gdm ca nguoi c6 thu
nhap thap, ho nghéo ¢ thanh thi, céng nhan
khu cong nghiép?.

Su can thiét phat trién két ciu ha tang nha &
x4 hoi dong b tai cac KCN ¢ Viét Nam duoc
khing dinh trén cac khia canh sau:

- Phat trién két cAu ha ting nha & xi hoi
ddng bo bao dam sy phat trién bén vimg cua
dia phuong ciing nhu ving va qubc gia. Phat
trién bén vitng doi hoi phai bao dam sy phat
trién hai hoa gitra kinh t& hiéu qua, xa hoi cong
bﬁng va moi truong dugc bao vé. Vi thé, Chinh
phu, cac khu vyc kinh té, cac td chirc xa hoi...
phai cing bét tay xtr Iy hai hoa ba linh vuc:
kinh té - x3 hoi - méi truong. Béi vi, khi diéu
kién séng va nha & ciia nguoi lao dong khong
duogc giai quyét, ho s& budc phai tim dén nhitng
khu nha thué tro ré tién. Tir dy s& ty phat hinh

! Khoan 1 Piéu 3 Luat Nha & nim 2014.
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thanh cac “khu 6 chudt” méi bén canh cac do
thi, cac KCN 1am anh hudng dén moi truong
song va my quan do thi chung. Diéu nay ciing
c6 nguy co lam nay sinh cac t¢ nan xa hoi, toi
pham va van dé vé sinh moi truong khu vuc.
Trong khi d6, cic doanh nghiép do thiéu ngudn
lao dong 6n dinh c6 thé gap kho khan dé duy tri
san xuat, s& kéo theo sy giam sut vé doanh thu,
lgi nhuén va suy giam muc dong gop cho ngan
sach dia phuong...

- Day la bién phap dam bao cho nguoi lao
dong yén tim gin bo lau dai véi cong viée tai
doanh nghiép va phat trién bén viing cac KCN.
Phat trién két cdu ha ting nha ¢ xa hoi dong
bd cua KCN 1a diéu kién dé nang cao dong luc
lam viéc va ning suét lao dong, ciing 13 co s&
dé doanh nghiép 6n dinh quan hé lao dong -
viée 1am. Khi ngudi lao dong duoc bao dam vé
nha ¢ cung voi cac dich vu co ban gin v6i nha
O thi ho s€ yén tdm lam viéc va cé xu hudng
gin bo voi cac KCN. Nguoc lai, khi tinh trang
nha & cta ho tdi té, tam bo thi xu huodng chuyén
viéc, nhay viéc dién ra nhiéu hon, sy g'fm bo
cta nguoi lao dong véi doanh nghiép khong
cao, ho khong man ma véi qua trinh lam viéc
tai KCN.

- Viée giai quyét dong bo két ciu ha tang
nha & x4 hoi gin voi phat trién ha tang dong
b6 cac KCN 1a mot trong cac yéu té quan trong
dé thu hut cac dong von dau tu, nhat 14 thu hit
dong vén FDI chét luong cao va kéo theo su
dich chuyén cac chudi cung tng toan cau vao
Viét Nam. Khi cic KCN phat trién bén viing,
c6 két cau ha ting xa hoi noi chung va ha tang
nha & dong b, sé tao stirc hip dan dé thu hut
va boi dudng ngudn nhan lyc chét lugong cao
- diéu kién khong thé thiéu cho thu hit dong
v6n FDI tir cac qudc gia phat trién, cing voi do

2 Nghi dinh s6 188/2013/ND-CP ngay 20/11/2013 cta Chinh phu vé phat trién va quan Iy nha & xa hoi.
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1a cac chudi cung tig cua cac tip doan xuyén
qudc gia vao nude ta. Viét Nam c6 moi truong
chinh tri, xa hoi 6n dinh, lyc lugng lao dong
tré voi trén 3/4 dan s6 tir 15 tudi tro 1én. Lao
dong Viét Nam duoc danh gid cao nho sy cham
chi, ¢6 trinh d6 hoc van, d& dao tao va chi phi
lao dong thap. Vi du, udc tinh chi phi lao dong
san xuat ¢ Trung Qudc 1a 5,51 USD/gid, con
sO nay & Viét Nam 1a 2,73 USD/ gio®. Vi vay,
trong thoi gian qua, nhiéu nha dau tu nudc
ngoai, cac tap doan xuyén qudc gia da dén tiép
can, tim hiéu vé co hoi dau tu hay mé rong cac
dy 4n san xuét tai Viét Nam. Do do, ching ta
can chuan bi sin sang mat bﬁng sach cho nha
dau tu dé co thé ban giao ngay khi ¢ yéu cau,
dac biét la can chuan bi cac KCN ¢ két cau ha
tang dong b, ké ca két cdu ha tang xa hoi t6t*.
2. Thuye trang phat trién két cu ha ting nha
& trong cac khu cong nghiép ¢ nwéc ta

Theo Bo Xay dung, dén nay ca nudc ta
c6 214 du an nha ¢ danh cho cong nhan véi
quy md sir dung dat khoang 600ha. Trong do,
dd hoan thanh dau tu 116 du an (trén 53%),
v6i dién tich dat hon 250ha (35%) va dang
tiép tuc trién khai 98 du 4n, voi dién tich dét
hon 350ha. Tinh dén cudi thang 9/2021, trén
ca nuéc dd hoan thanh dau tu xdy dung hon
142.000 can nha ¢ xa hoi va tuong trng hon 7,1
triéu m2 san; trong do khoang 54.000 can hd
nha & danh cho cong nhan KCN va tuong Gng
2,7 triéu m2 san. Tuy nhién, két qua phat trién
nha ¢ xa hoi, trong do6 c6 nha & cho cong nhan

KCN chua dat yéu cau dé ra trong Chién lugc
phat trién nha & qudc gia dén nam 2020 va tam
nhin dén nam 2030, theo d6 phin dau thuc
hién dau tu xdy dung tbi thiéu khoang 12,5
triéu m2 nha & xa hoi tai khu vuc d6 thi’. S6
lidu nay ciing kha phu hop véi con sb do Tong
Lién doan Lao dong Viét Nam cong bd: hién
ca nudc c6 2,58 triéu m2 nha & cho cong nhan
KCN, du bé tri cho khoang 330.000 nguoi lao
dong. Co thé thay, cac con sb cung cAp nha &
cho cong nhan KCN rat thap so véi nhu ciu to
16n vé nha .

Tai cac KCN trén ca nude, viée dau tu phat
trién cac KCN chua tinh day du cac diéu kién
vé co s¢ ha ting k¥ thuat va ha tang xa hoi nam
bén trong, bén ngoai hang rao; trong d6 co viéc
xay dung nha ¢ cho nguoi lao dong ngoai tinh
lam viéc tai KCN. Trong khi do, ty 1€ lao dong
nhap cu hién nay & cac KCN khoang 50%; dia
phuong co ty 1¢ lao dong nhap cu cao nhu TP.
Hb Chi Minh, Pong Nai, Binh Duong c6 lao
ddng ngoai tinh chiém téi 70%. Chinh vi vay,
nhu cau vé nha ¢ ctia ngudi lao dong 1a rat 1on.
Tai cac KCN, chi khoang 30% s6 lao dong co
chd & 6n dinh, s con lai phai ty thu xép nha &,
thué tro tu phat voi diéu kién séng tam bo, hét
strc kho khan’.

Viéc giai quyét nha & cho cong nhén tai cac
KCN ¢ Viét Nam dang boc 16 cac bét cap sau:

- D6 thi hoa va cong nghiép hoda cung véi
cac dong nguoi lao dong nhap cu vao do thi va
cdc KCN lam xuét hién nhimg van dé xa hoi

* Nguyén Bich Lam (2021), Vit Nam cin lam gi dé tiép tuc ddn dau cude dua gianh FDI?, Doanhnhansaigon.vn.
* Chau Nhu Quynh (2020), Thu tuéng: Thanh ldp t6 cong tac ddc biét don “dai bang” dén Viét Nam, Béao

Dan tri.

3 Tué Nhi (2021), Ca nuéce co 214 dw an nha ¢ cong nhan voi quy. mo 600 ha, moitruongvadothi vn.

6 Hoang Van Hung (2022) Bdo cao chuyen dé Nghién ciru dé xudt gidi phap hoan thién ket cdu ha tang xa
héi dong bé dép ing yéu cau phat trzen bén viing cac KCN tinh Hung Yén, Dé tai KHCN cép tinh Hung Yén.
7 Bui Van Diing (2015) Gidi quyét van dé nha & cho nguoi lao dong cdc khu cong nghiép - Nghién cieu trén
dia ban mét s tinh Bdc Trung bg, Luan an Tién si Dai hoc Kinh té qudc dan, Ha Noi; Chi thi sb 52-CT/TW
ngay 09/01/2016 vé Tang cuong su lanh dao ciia Dang ddi voi cong tac nang cao doi séng tinh than cho cong

nhan lao dong khu cong nghiép, khu ché xuét.
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gay git. Do 1a tinh hinh lao dong noi chung va
lao dong nit cong nhan nhdp cu tai cac KCN
noi riéng dang phai ddi dién véi cac thach thirc
trong van dé nha o, doi sbng va thu nhap thap.
Doanh nghiép c6 xu hudng chia cit tién luong,
tra cong cho nguoi lao dong ngang bang véi
lwong téi thiéu va cong thém cac khoan phu
cip (nhu tién chuyén can, xing xe, an trua...).
Nhung mot khi doanh nghiép gap kho khén thi
san sang cit giam nhing khoan phy cap khién
thu nhap, doi séng nguoi lao dong sut giam dot
ngdt va khong 6n dinh, cudc song cang bip
bénh hon. Thu nhap thuc té ciia da s6 nguoi
lao dong KCN khong du dé trang trai cac chi
phi sinh hoat t6i thiéu. Do d6, nhiéu nguoi lao
dong, co6 lao dong nir nhap cu, phai lam thém,
tang ca dé co thé ting thu nhap va cai thién
cudc séng®. Cac ddi tugng thanh nién, cong
nhan 1am viéc tai cac KCN dang phai d6i mit
v6i nhiéu khé khin trong doi sdng ciing nhu
trong cong viéc. Mot b phéan 16n trong s6 ho
dang séng thdp hon mat bang chung cua xi
hoi. Cung voi do, 1a thu nhap thip va khong
on dinh, tay nghé chua duoc dao tao thich
ung. Cong nhan noi chung va cong nhén tai
cac KCN néi riéng khong duoc binh dang so
v6i nguoi dan d6 thi trong tiép can cac dich vu
xa hoi co ban. Vi vay, kha nang hoa nhap vao
cong déng dan cu noi ho 1am viée rat han ché.
Céc nghién ctru cho thay thyc trang bao dong
vé nha &, cham soc strc khoe, hoc tap cho con
cong nhan trong do tudi nha tré, mau gido, phd
thong rat kho khan’.

CHINH SACH

- Nha & cho nguoi lao dong tai KCN 1a van
dé nan giai va dang 1am trdm trong thém cac
kho khan, blrc xtc noi chung ctia nguoi lao
dong. Trong khi quy nha ¢ xa hdi cho cong nhan
KCN rit thiéu thi viéc tiép can dugc quy nha
nay ciing gip phai nhiéu rao can. Tiéu chuan
thiét ké Quy hoach mit bang tong thé khu cum
cong nghiép (TCVN 4616: 1988) da quy dinh:
Khi xay dung cac cum cong nghiép hodc KCN
phai bao dam thuan loi trong viéc td chirc diéu
kién séng, lam viéc cia cong nhan; Khi b tri
cum cong nghiép trong thanh phd hoic trén
khu dat bén ngoai thanh phd can t6 hop thanh
cum cong nghié¢p - dan cu. Con theo cac quy
dinh cta phap luét hién hanh, phai danh 20%
quy dat nha du 4n dé 1am nha & xi hoi danh
cho cong nhan lam viéc tai cac KCN', nhung
thuc té, rat hiém don vi thuc hién no, thay vao
quy dat 20% bi doanh nghiép ban cho cac chi
dau tu phat trién dy 4n nha & thuong mai hodc
xay dung cong trinh kinh doanh thuong mai
(ctra hang, cho, siéu thi). Bén canh do, ton tai
mot nghich 1y 14 mot sé6 KCN, vi du nhu tai
KCN Thang Long (Ha No6i) da xay dung va
dua vao sir dung cac khu nha cho cong nhan,
song lai chua thu hut dugc ngudi vao &. Mot
ly do thuong gap do 1a trong khu nha ¢ cong
nhan, tuy gia thué nha ré so voi gia thué nha
tro, gia dién nudc on dinh, nhung do b6 tri moi
phong ¢6 téi 10-15 ngudi, khu phu lai qua chat
hep, bat tién. Mat khac, nhiéu cong nhan chua
tiép can dwoc nha ¢ xa hoi con bai tiéu chi tiép
can nha & x4 hoi rat khit khe, trong khi murc thu

8 Bo K& hoach va Pau tu, Ngan hang Thé gidi (2018): Du thdo Chién hegc va Pinh hudng chién lwoc thu
hut FDI 2018-2030; Baochinhphu.vn (2020), Continue to implement 73 housing projects for workers, http://
baochinhphu.vn /Tra-loi-cong-dan/Tiep-tuc-trien-khai-73-du-an-nha-o-cho-cong-nhan/388222.vgp.

9 P& Ngoc Ha, Nguyén Tuin Anh (2020), Dich vu xd héi co ban cho thanh nién céng nhan va nhitng vin
dé dat ra trong quan 1y xd hi tai cdc khu cong nghiép, khu ché xudt ¢ Viét Nam. Hoc vién Thanh nien Ban
Nir cong, Téng Lién doan Lao dong Viét Nam (2014), Cham séc con cong nhan lao dong trong dé tuéi nha
tré, mau gido tai cac khu cong nghiép - thuc trang va giai phdp, D& tai khoa hoc Tong Lién doan Lao dong

Viét Nam.
10'Piéu 6, Nghi dinh s6 100/2015/ ND-CP.
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nhap cta da s6 cong nhan rat thap nén khong
thé thué, mua duoc nha & xa hoi'.

- Két qua c6 toi 55% ngudi lao dong tai
cac KCN tap trung trong ca nudc phai chon
phuong thirc thué tro. Nhiéu lao dong nir tai
cac KCN (nhu tinh Hung Yén, Bic Giang, Thai
Nguyén...) phai song trong nhitng khu nha thué
tro v6i ha ting qua tai, xung cap. Nha thué tro
do nguoi dan tu xay ¢ dic diém bt tudn theo
quy hoach, chét luong kém, cac tién ich va diéu
kién song t6i gian, khong dam bao an ninh, an
toan, lai phai chi tra cac dich vu dit do (vé gia
dién, nudc... déu la gia cao). Ngoai ra, dang co
nhiing rao can 16n trong viéc tiép can va sir dung
cac dich vu vé nha o, y té, gido duc, van hoa,
thé thao, giao thong cong cong, dién nudc sinh
hoat... d6i v6i nguoi lao dong nhap cu & KCN
hién nay, gdy anh hudng tiéu cuc tdi suc khoe,
doi song, tinh than va ning suét lao dong'2.

Mot sb dia ban xung quanh cac KCN dang
qua tai vé dap tng ha ting, hé thong an sinh xa
héi, nhét 1a trudng hoc tir mam non dén trung
hoc va co sé kham, chira bénh. S6 hoc sinh céc
cép tir miu gido dén trung hoc déu vuot chuan,
tham chi ¢6 noi phai bd tri hoc 3 ca. Cac dich
vu thiét yéu phuc vu cong nhan nhu cho, siéu
thi, khu vui choi giai tri... chil yéu mang tinh ty
phat, chua dugc dau tu theo quy hoach, chua
gan v6i dia ban va dap tmg nhu cau thyc té cua
nguoi lao dong. Su thiéu hut cac dich vu cho
nguoi lao dong, cac bao dam phic loi xa hoi,
nha & cho cong nhan, dich vu dao tao, thiéu cac
hoat dong vui choi gidi tri, truong mau gido
cho con em cong nhan... din dén tinh trang
nhiéu KCN chua thu hit va bao dam 6n dinh
nguoi lao dong vao lam viéc.

- Cong tac quan 1y nha nudc vé nha & cho
ngudi lao dong trong KCN con nhiéu bat cap,
day 1a mot trong nhitng nguyén nhan cin cdt
clia tinh hinh hién nay. Chinh quyén cac cap va
co quan chuyén trach tai nhiéu dja phuong chua
quan tri¢t dﬁy da quan diém, nhan thirc, van
dung céc co ché chinh sach vé giai quyét nha
0 cho nguoi lao dong tai cac KCN. Con nhiing
han ché, bt cap rd rang trong cong tic quy
hoach va t chtrc thuc hién phat trién két ciu ha
tang xa hoi dong bo KCN, ¢o cac cong trinh nha
0, truong hoc, cosd'y té, khu vui choi giai tri...

- Pac biét, trong thoi gian xay ra dai dich
Covid-19, trén ca nudc xuat hién lan song ngudi
lao dong tim vé qué do lo s¢ dich bénh quay tro
lai, nhidu KCN 1am vao thiéu hut lao dong trim
trong. Piéu nay cho thdy nguoi lao dong van
chua an cu, gy tic dong x4u dén hiéu qua kinh
té - xa hoi noi chung. Mot trong nhiing nguyén
nhan cua tinh trang nay 1a do chinh quyén cac
dia phuong va cac KCN chua thyc sy quan tdm
dau tu xay dung két cdu ha ting xa hoi dong b,
c6 nha ¢ cong nhan, nén khong dam bao dugc
viéc thyc hién 3 tai chd (an, nghi, lam viéc) tai
KCN; Dan dén viéc san xuit kinh doanh & cac
KCN gip kho khin, lam dut gy chudi cung
ung san xuét, thiéu hut luc luong lao dong.

3. Mot s giai phap phat trién két cAu ha tang
nha & dong bd trong cic khu cong nghiép

Thir nhat, ban hanh cac chinh séch vu dai,
thu hut nha dau tu da nang luc tham gia dau tu
xay dung quy nha ¢ xa hdi noéi chung va nha
& cho cong nhan KCN néi riéng, tao didu kién
cho nha dau tu tiép can ngudn tin dung gia ré
dé trién khai cac du 4n nha &. C6 co ché h tro
dau tu trong va ngoai hang rao KCN, co ché

1 Lién doan Lao dong tinh Hung Yén: S6 liéu diéu tra vé nha tro va sé lao dong thué tro, nam 2021; Tong

cuc Thong k&, Tong diéu tra dan s va nha ¢ nam 2019.

12Nguyén Bich Lam (2021), Viét Nam can lam gi dé tiép tuc dan dau cudc dua gianh FDI?, doanhnhansaigon.
vn; Nguyén Thuong Lang (2022), Bdo cdo chuyén de Nghién ciru dé xuat giai phdap hoan thién ket cau ha
tang xa hoi dong bo dap wng yéu cau phat trién bén vieng cac KCN tinh Hung Yén, D¢ tai KHCN cap Tinh

Hung Yén.
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giao dat va xac dinh gia tri quyén sir dung dat
pht hop dé giam gia nha & cho nguoi lao dong
6 thé thué, mua. Tao diéu kién thuan loi cho
doanh nghiép trong cong tac bdi thuong giai
phong mit bang, ban giao quy dit sach dé thuc
hién cac du 4n nha & xa hoi, c6 thé nghién cuu
lap du 4n giai phong mit bang riéng.

Thir hai, can nghién ctru, ban hanh bg tiéu
chuén nha ¢ xa hoi cho ngudi lao dong trong
cac KCN, dong thoi thiét ké cac mau nha ¢
tiéu chuin, véi két cau va cong nang duogc tdi
uu hoa, tiéu chuan hoa, dé diéu chinh, d€ thi
cong, dé van dung cho céac dia phuong, cac
vung mién, cac KCN cu thé. Nha & cho cong
nhan KCN dam bao két ciu bén chéc, don gian,
thuan tién cho cudc séng sinh hoat, phu hop
stc khoe, doi séng va than thién moi truong,
st dung cong nghé va vat liéu xdy dung phd
bién, v6i chi phi va gia thanh ha, dé phu hop
v6i nhu cau song va kha nang chi tra ctia nguoi
lao dong thu nhép thap tai KCN.

Thit ba, cac dia phuong xay dung quy hoach
va quan ly thuc hién quy hoach KCN va quy
hoach nha ¢ cho KCN, trong d6 c¢6 quy hoach
quy dat xdy dung nha & cho cong nhan. Quy
dinh cac du an phat trién KCN gin v6i nha ¢
va co s& ha tang xa hoi dong bo, bao dam gan
két gilra ha tﬁng ky thudt va ha tﬁng x4 hoi cia
KCN, gin két giira ha ting bén trong va bén
ngoai hang rao KCN (nhu két ndi nha o, giao
thong, thuong mai, chg, gido duc, nha tré, y té,
thiét ché vin hoa thé thao, dién, nudc sach...)
nham dép tmg cac nhu cau thiét yéu, nang cao
doi séng vat chat va tinh than cho c6ng nhan
KCN. Kién quyét thu hdi cac du 4n xdy dung
nha & xa hoi cham trién khai, hodc trién khai
khong dung quy hoach, ra soat tong thé cac du
an dé bo sung, diéu chinh quy hoach nha ¢ xa
hoi cho phu hop vdi tinh hinh thuc té cia dia
phuong va cac giai doan phat trién dat nudc.

Thit tw, khuyén khich thu hut cong dong dan
cu dia phuong, thu hut cac t chirc, cac doanh

CHINH SACH

nghiép trong nudc va nudc ngoai tham gia phat
trién nha & cho nguoi lao dong, xa hoi hoa
nguf‘m luc va xa hoi hoa dau tu phat trién nha
& x3a hoi. HO trg tiép can lai sut vay vbn tin
dung dé xay dung nha ¢, giam thué dat va thué
kinh doanh nha & cho nguoi lao dong KCN.
Dja phuong c6 trach nhiém phdi hop trién khai
xdy dung cac cong trinh ha ting can thiét dé
két ndi v6i khu nha & cho nguoi lao dong va
cac két cAu ha t?mg xa hoi cia KCN. Thanh lap
Quy nha ¢ xa hoi nham hd trg cho ngudi lao
d6ng lam viéc trong cac KCN v& tién thué, mua
nha, cho cac du an phat trién nha & xa hoi trong
KCN. Quy nay dugc hinh thanh trén co so
dong gop tir Chinh phu, ngan sach dia phuong,
cac doanh nghiép va cac t6 chic xa hoi.

Thir nam, thuan loi hoa, don gian hoa cac
quy dinh va thii tuc hanh chinh d6i voi ngudi
lao dong nhép cu tai KCN va dia phuong, nhu
gitp do dang ky thuong tra, cac thu tuc thué,
mua nhi; quyén tham gia cong doan, céac to
chtrc x4 hoi, nghé nghiép; quyén tu do di lai,
sinh hoat van hoa, cham séc y té va bao vé strc
khoe; quyén duoc hoc tap cho con cai va ban
than nguoi lao dong.

Thit sdu, co quan chirc ning can diéu tra,
nghién ctru nhu ciu nha ¢ cta ngudi lao dong,
dong thoi hoan thién thé ché chinh sach phat
trién phan khuc thi trudng nha ¢ xa hoi cho
ngudi co thu nhép thap tai KCN. Nam ving
dic trung vé hinh thic s hitu, yéu cdu vé sb
lwong va chét lwong, phuong thire tiép can va
kha nang chi tra nha ¢ cua nguoi lao dong.
Phéi hop tdt gitra cac chu thé lién quan: doanh
nghiép phat trién nha, doanh nghiép st dung
lao dong, chinh quyén va cac KCN; Phéi hop
tbt gilia cac yéu td: thuc hién luat phap, co ché
chinh sach vé& nha &, cong tac kiém tra, giam
sat, quan 1y nha nudc nhim dam bao én dinh,
phat trién phan khic thi truong nha & cho nguoi
lao dong KCN =
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1. Cac han ché, bat cap trong B luit T6

tung hinh sw

1.1. Vé co quan, ngwoi c¢é thim quyén tién

hanh té tung

Mot so quy dinh vé nhiém vy, quyén han va
trach nhiém cia co quan, nguoi c6 tham quyén

1 ¢¢

Tém tit:

Trong bai viét nay, tac gia tap trung lam rd cac han ché, bét cap ¢ mot )
quy dinh (vé co quan, ngudi c6 tham quyén tién hanh t6 tung; vé cac bién
phap ngin chan, bién phap cudng ché; vé khoi t6, diéu tra vu an hinh sy
va quyét dinh viéc truy t6) trong Bo luat T6 tung hinh sy nim 2015 da
duoc stra dbi, bd sung mot b diéu nam 2021 (B0 luat T tung hinh su)
va dé xuét huéng hoan thién cac quy dinh nay dé bao dam k¥ thuat lap
phap, su phtt hop, théng nhét ctia hé thong phap luat ciing nhur thuc tién
cong tac dau tranh phong, chdng t6i pham.

Abstract:

Under this article, the author focuses on clarifications of shortcomings
and inadequacies in a number of provisions (on agencies and competent
persons of conduct for legal proceedings; on preventive measures,
coercive measures; on initiation of legal proceedings; on prosecution,
investigation of criminal cases and decision on prosecution) in the
Criminal Procedure Code of 2015, which has been amended and
supplemented with a number of articles in 2021 (the Criminal Procedure
Code) and proposes a number of recommendations for improvements so
that it is to ensure legislative technique, the suitability and consistency of
the legal system as well as the practice of crime prevention.

tién hanh t6 tung con chua ddy du, do d6 chua
bao dam co sé phap 1y vimg chéc cho cac chu
thé nay trong viéc thyc hién nhi¢m vu, quyén

han ctia minh. Cu thé:

Thir nhat, cac diém a khoan 2 Diéu 36!,
diém b khoan 2 DPiéu 392, diém b khoan 3

Quyét dinh tam dinh chi viéc giai quyét td giac, tin bao vé toi pham, kién nghi khai t6; quyét dinh khoi

t6, khong khdi t0, bo sung hodc thay doi quyét dinh khdi t6 vu an; quyét dinh khdi t, bo sung hogc thay doi
quyét dinh khai t6 bi can; quyét dinh nhap hoac tach vu an; quyet dinh uy thac diéu tra”.

2 “Quyet dinh tam dinh chi viéc g1a1 quyét to giac, tin bao ve toi pham kién nghi kh(n t6; quyet dinh khéi
t6, khong khai t6, thay ddi hodc bd sung quyét dinh khéi t6 vu an; quyét dinh khi t6, thay dbi hodc bd sung

quyét dinh khéi t6 bi can”.
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Diéu 39%, diém b khoan 2 Diéu 40* B¢ luat
Té tung hinh sy khong quy dinh Thi truong,
Ph6 Thu truong Co quan diéu tra, cap trudng,
cip pho cac co quan ciia Bo doi bién phong,
Hai quan, Kiém 1am, luc lwong Céanh sat bién,
Kiém ngu, cac co quan khac ciia Cong an nhan
dan, Quan d6i nhan dan dugc giao nhiém vu
tién hanh mot sd hoat dong diéu tra c6 thim
quyén quyét dinh phuc hdi giai quyét té giac,
tin bao vé toi pham, kién nghi khoi td trong
khi Diéu 149° cia Bo luat lai co quy dinh vé
tham quyén nay.

Thit hai, theo khoan 1 Diéu 457° va Diéu
4587 Bo luat T tung hinh sy, Co quan diéu
tra, Vién kiém sat, Toa an c6 thim quyén quyét
dinh ap dung thii tuc rat gon va hiy bo quyét
dinh ap dung thu tuc rat gon. Trong khi nhiém
vu, quyén han nay dugc B0 luat T6 tung hinh
su quy dinh cu thé cho Vién trudng Vién kiém
sét tai diém 1 khoan 2 Diéu 41% va Chénh an
Tda an tai diém c khoan 2 Diu 44° thi khoan 2
Diéu 36 cua B luat TS tung hinh sy lai khong
quy dinh nhiém vy, quyén han nay cho Thu
truong, Pho Thu truong Co quan didu tra.

THUC TIEN PHAP LUAT

1.2. Vé cdc bién phdp ngan chdn, bién
phdp cwong ché

Thir nhat, d6i véi bién phap giit ngudi
trong truong hop khan cép: Viéc quy dinh
vé nguoi chimg kién khi tién hanh giir nguoi
trén tau bay, tau bién (trudng hop tau bay, tau
bién d3 roi khoi san bay, bén cang) chwa hop
ly, boi 1€ theo quy dinh hién hanh thi nguoi
chtng kién trong truong hop nay 1a dai dién
chinh quyén x4, phudng, thi trn noi tién hanh
gilt nguoi.

Thir hai, d6i v6i bién phap bit nguoi dang
bi truy na: Cac khoan 2, 3 Diédu 114 B¢ luat TH
tung hinh su chi quy dinh vé cac thu tuc dbi v6i
Co quan diéu tra nhan nguoi bi bat ma khong
quy dinh céc tha tuc d6i v6i Co quan diéu tra
tryc tiép bat nguoi dang bi truy na.

Thir ba, d6i v6i bién phéap bit bi can, bi céo
dé tam giam:

- Diéu 113 Bo luat TH tung hinh sy khong
quy dinh tryc tiép vé cin ctr 4p dung bién phap
bét bi can, bi cio dé tam giam, do d6 khong
tao ddy du co s¢ phap 1y cho viée ap dung bién
phap nay.

* “Quyét dinh tam dinh chi viéc giai quyét t6 gidc, tin béo vé t0i pham, kién nghi khai t0; quyét dinh khdi t0,
khong khai t6, thay ddi hodc bd sung quyet dlnh khoi to vu an”

4 “Quyet dinh tam dinh chi viéc glal quyet ngudn tin vé toi pham quyét dinh khoi t6, khong khai t6, thay doi
hoic bd sung quyét dinh khoi t6 vu an”

1. Khi 1y do tam dinh chi viéc giai quyet t6 giac, tin bao vé toi pham, kién nghi khéi t6 khong con, Co quan
diéu tra, co quan duoc giao nhiém vy tién hanh mot sé hoat dong diéu tra ra quyét dinh phuc hdi giai quyét
t6 giac, tin bao vé t6i pham, kién nghi khoi t6”.

¢ “Trong thoi han 24 gi¢r ké tir khi vu dn c6 du diéu kién quy dinh tai Diéu 456 ctia BO luat nay, Co quan diéu
tra, Vién kiém sat, Toa an phai ra quyét dinh 4 ap dung thu tuc rat gon...

7 “Trong qué trinh 4p dung thii tuc rit gon, néu mot trong cac didu klen quy dinh tai cdc diém b, ¢ va d khoan
1 biéu 456 cua Bo luét nay khoéng con hodc vu an thudc trudng hop tam dinh chi diéu tra, tam dinh chi vu
an hodc tra hd so dé diéu tra bd sung theo quy dinh cua Bo luat nay thi Co quan diéu tra, Vién kiém sat, Toa
an ra quyét dinh huy bo quyét dinh 4p dung thu tuc rat gon va giai quyét vu an theo thu tuc chung quy dinh
tai B) luat nay”.

8 “Quyét dinh 4p dung thu tuc rat gon hogc hiy bo quyét dinh ap dung thu tuc rat gon”.

9 “Quyét dinh 4p dung thii tuc rat gon hodc huy bo quyét dinh ap dung thu tyc rat gon”.
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- Theo diém a khoan 1 Piéu 113'° B luat
T tung hinh sy thi 1énh bat bi can, bi cdo dé
tam giam ctia Co quan diéu tra phai dugc Vién
kiém sat cung cAp phé chuin trudc khi thi
hanh. Tuy nhién, Bg luat lai khong quy dinh
thoi han Vién kiém sat xem xét phé chuan 1a
bao 1au. Thong tu lién tich s6 04/2018/TTLT-
VKSNDTC-BCA-BQP, ngay 19/10/2018 quy
dinh vé phéi hop gitra Co quan diéu tra va Vién
kiém sat trong viéc thuc hién mot ) quy dinh
ctia BO luat T tung hinh sy ciing khong huéng
dan vé van dé nay.

Thir t, d6i voi bién phap tam giir: Cac
bién phap ngan chan nhu gilt nguoi trong
truong hop khan cép, bit, tam gilr, tam giam
déu “cach ly” nguoi bi ap dung voi xa hoi
trong mot khoang thoi gian nhét dinh. Do do,
can thiét phai thong bao vé viéc ap dung cac
bién phap d6 cho cic ca nhan, to chirc, don
vi ¢o lién quan. Vi vy, B9 luat T tung hinh
su quy dinh sau khi ap dung bién phap giir
nguoi trong truong hop khan cap, bat, tam
giam thi nguoi ra quyét dinh ap dung déu phai
thong bao ngay cho gia dinh, chinh quyén x4,
phuong, thi tran noi ngudi d6 cu tra hodc co
quan, td chirc noi nguoi dé lam viéc, hoc tap
biét. Tuy nhién, sau khi ra quyét dinh tam gitr,
B6 luat TS tung hinh sy khong quy dinh viéc
thong bao nay.

Thit nam, dbi voi bién phap dan giai: Theo
diém a khoan 2 Diéu 127 B luat T tung hinh
su, din giai co thé ap dung ddi véi: “Nguoi

lam ching trong truong hgp ho khong c6 mat
theo gidy triéu tp ma khong vi 1y do bat kha
khang hoac khong do tré ngai khach quan”.
Tuy nhién, theo diém a khoan 4 Piéu 66 Bo
luat T4 tung hinh su, ngudi lam chimg c6 nghia
vu: “C6 mit theo gidy triéu tip ciia co quan co
tham quyén tién hanh t6 tung. Truong hop cb ¥
vang mit ma khong vi 1y do bat kha khang hodc
khong do tro ngai khach quan va viéc vang mit
ctia ho gdy trd ngai cho viée giai quyét nguon
tin vé toi pham, khai t6, diéu tra, truy td, xét xir
thi c6 thé bi din giai”. Nhu vdy, c6 thé thay, su
thiéu thong nhit trong quy dinh vé truong hop
(can ctr) 4p dung bién phap dan giai d6i voi
nguoi l[am chung.

1.3. Vé khéi to, diéu tra vu dn hinh sw va
quyét dinh vigc truy to

Thir nhat, dbi voi viée tiép nhan, giai quyét
t6 giac, tin bao vé toi pham, kién nghi khoi to:

Khoan 5 Diéu 144! B6 luat T tung hinh sy
dd b sung trach nhiém cua viée ¢d y td giac,
b4o tin vé t6i pham sai su that. Tuy nhién, viéc
chi quy dinh trach nhiém cua “ngudi nao”, tic

la ciia ca nhan nhu trén 1a chua day du.

Vé co quan, to chirc ¢6 trach nhiém tiép
nhan té giac, tin bao vé toi pham va kién nghi
khoi t6 duoc quy dinh tai khoan 2 Diéu 14512
Bo luat TH tung hinh su. Trén co s& quy dinh
trén cua Bo luat T tung hinh sy, khoan 1
Diéu 5 Thong tu lién tich s6 01/2017/TTLT-
BCA-BQP-BTC-BNN&PTNT-VKSNDTC

1 “Thu truéng, Pho Thu truéng Co quan diéu tra cac cép. Truong hop nay, 1énh bit phai duoc Vién kiém sat

cung cép phé chuan trude khi thi hanh”.

1 “Ngudi nao cb y t6 gidc, bao tin vé toi pham sai sy that thi tuy tinh chat, mirc d6 vi pham ma bi xir Iy ky
luat, xur phat vi pham hanh chinh hoac bi truy ctru trdch nhi€ém hinh sy theo quy dinh cua luat”.

1249 Co quan, t& chirc c6 trach nhiém tiép nhén t6 giac, tin bio vé to6i pham, kién nghi khéi t6 gdm:

a) Co quan diéu tra, Vién kiém sat tiép nhan td giac, tin bao v& t6i pham, kién nghi khoi t6;

b) Co quan, t6 chirc khac tiép nhén té giac, tin bio vé toi pham”.
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ngay 29/12/2017 quy dinh viéc phdi hop giita
cic co quan co tham quyén trong viéc thuc
hién mét sé quy dinh cua B ludt T tung hinh
su nam 2015 vé tiép nhan, giai quyét td giac,
tin bao vé toi pham, kién nghi khoi t6° da
quy dinh cu thé cic co quan, t6 chirc ¢ trach
nhiém tiép nhan tb giac, tin bao vé toi pham.
Vé6i quy dinh nay, co quan, to chirc khac co
trach nhiém tiép nhan tb giac, tin bao vé toi
pham c6 pham vi rit rong, bao gébm: Cong
an x4, phuong, thi trin, Pon Cong an, Tram
Cong an; Toa an cac cap; Co quan bao chi va
cac co quan, td chuc khac. Nhu vay, cO quan,
t6 chirc khic c6 trach nhiém tiép nhan khong
chi t giac vé t6i pham cua ca nhan ma con ca
tin bao vé toi pham ctia co quan, t6 chirc khéc.
C6 thé thdy quy dinh nay chua hop 1y; bai 18,
céc co quan, to chirc déu c6 quyén va nghia vu
béo tin vé toi pham nhu nhau. Hon nira, néu
theo quy dinh nay s& dan dén tinh trang dun
day viéc bao tin giira cic co quan, t6 chirc cho
co quan ¢ tham quyén giai quyét tb giac, tin
bao vé toi pham.

Thir hai, d6i v&i viée thuc hién cac bién
phap diéu tra:

- P6i véi bién phép héi cung bi can: Bi can
c6 thé dugc tai ngoai hodc bi quan 1y tai cac co
so giam giit. Tuy nhién, Piéu 182 B luat TS
tung hinh sy méi chi quy dinh v viéc triéu tap
bi can dang tai ngoai. Vay dbi véi bi can dang
bi quan 1y tai co s& giam giir thi viée tri€u tap
ra sao? Bo ludt T4 tung hinh sy khong quy dinh

van dé nay.

THUC TIEN PHAP LUAT

- Doi véi bién phap ldy 1oi khai cia nguoi
lam chung:

Theo diém a khoan 3 Diéu 185 B9 luat Td
tung hinh sy: “Gidy triéu tap dugc giao truc
tiép cho nguoi lam ching hodc thong qua
chinh quyén xa, phuong, thi trin noi nguoi
lam chung cu tri hodc co quan, td chtrc noi
nguoi lam ching lam viée, hoc tap. Trong moi
truong hop, viée giao gidy tridu tap phai duoc
ky nhan...”. Cé thé thdy, quy dinh nay con
mang tinh chung chung va chwa day du, ching
han nhu sau khi nguoi lam ching ky nhéan thi
viéc chuyén phan giy triéu tip c6 ky nhan cua
nguodi lam chung duoc thuc hién nhu thé nao?
Néu nguoi lam ching khong ky nhan thi xir 1y
ra sa0? Hay néu ngudi 1am chimg vang mait thi
giao gidy triéu tap cho ai...

Khoan 3 Diéu 183 Bo luat TS tung hinh
su quy dinh: “Piéu tra vién, Can bo diéu tra,
Kiém sat vién, Kiém tra vién btc cung, ding
nhuc hinh d6i v&i bi can thi phai chiu trach
nhiém hinh sy theo quy dinh cua B¢ luat Hinh
su”. Tuy nhién, ddi vé6i 1ay 16i khai nguoi 1am
chung, Bo luat T6 tung hinh sy khong quy dinh

ve van deé nay.

- Déi véi bién phdp kham xét: Theo quy
dinh tai khoan 1 Piédu 193 B6 luat T tung
hinh sy thi 1énh kham xét cta Thu trudng,
Pho Thu truong Co quan diéu tra cac cip
phai duoc Vién kiém sat c6 tham quyén phé
chuan trude khi thi hanh. Trong thyc tién sé&
xay ra nhimng truong hop Vién kiém sat phé
chuan cham tré 1énh kham xét cia Co quan

13 P3 duoc stra ddi, bd sung boi Thong tu lién tich sb 01/2021/TTLT-BCA-BQP-BTC-BNN&PTNT-

VKSNDTC, ngay 29/11/2021.

14 “Nhitng ngudi c¢o tham quyén quy dinh tai khoan 1 Diéu 113 ciia Bo luat nay c6 quyen ra 1énh kham xét.
Lénh kham xét cua nhung nguoi dugc quy dinh tai khoan 2 Piéu 35 va diém a khoan 1 Diéu 113 cta Bo luat
nay phai dugc Vién kiém sat c6 thdm quyén phé chuan trude khi thi hanh”.
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diéu tra dan dén viéc dbi twong da kip thoi tau
tan cong cy, phuong tién pham t0i, tai liéu, dd
vat, tai san do pham ti ma c6 hodc dd vat, dix
lidu dién tur, tai liéu khac c6 lién quan dén vu
an gay kho khan cho qué trinh diéu tra vy an,
nhung lai rat khé quy trach nhiém cho Vién
kiém sat vi BO luat T6 tung hinh sy khong quy
dinh cu thé thoi gian phé chuan 1énh kham xét
la bao lau.

- Vé thye hién bién phap diéu tra té tung
ddc biét: D61 v6i thAim quyén cua Vién kiém
sat trong viéc yéu cau Co quan diéu tra thuc
hién cac bién phap nay, khoan 1 Piéu 225'
Bo luat T6 tung hinh sy quy dinh chi c6 Vién
truong Vién kiém sat nhan dan cép tinh, Vién
truéng Vién kiém sat quan su cAp quan khu co
quyén yéu cau. Trong khi ddi véi Co quan diéu
tra, BO luat quy dinh Thii trudng Co quan diéu
tra cap tinh, Thu truong Co quan diéu tra quan
sy cap quéan khu trg 1én ty minh hodc theo yéu
cau dé quyét dinh 4p dung cac bién phap diéu
tra t& tung déc biét.

2. Kién nghi hoan thién

Mt la, sira d6i, b sung quy dinh vé cac co
quan, ngudi c6 thim quyén tién hanh t6 tung.

B6 sung nhiém vuy, quyén han cua Thu
truong, Phé Thu truong Co quan diéu tra, cap
truong, cap phé cac co quan ciia Bo doi bién
phong, Hai quan, Kiém 1am, luc luong Canh

sat bién, Kiém ngu, cac co quan khac ciia Cong

an nhan dan, Quan dji nhan dan dugc giao
nhiém vy tién hanh mét so hoat dong diéu tra.

Cu thé:

+ B0 sung nhiém vu, quyén han quyét dinh
phuc hdi giai quyét t6 giac, tin bao vé toi pham,
kién nghi khai t6 vao cac diém a khoan 2 Piéu
36; diém b khoan 2 Diéu 39; diém b khoan 3
Diu 39; diém b khoan 2 Diéu 40 B¢ luat To
tung hinh sy;

+ Pé bao dam sy thong nhat giira quy dinh
chung vé nhiém vu, quyén han ctia Thu truéng,
Phé Thu truong Co quan diéu tra tai Didu 36
Bo6 ludt TH tung hinh su v6i quy dinh riéng vé
nhiém vy, quyén han cia Co quan diéu tra tai
céc Didu 457 va 458 ciia Bo luat T tung hinh
sy ciing nhu thong nhét voi cach quy dinh vé
nhiém vu, quyén han cua Vién truong Vién
kiém sat va Chanh 4n Toa 4n nhu d3 néu & trén,
can bo sung nhiém vy, quyén han quyét dinh
ap dung thi tuc rat gon va hiy bo quyét dinh
ap dung thu tyc it gon tai khoan 2 Diéu 36 Bo
luat TS tung hinh su.

Hai la, sta d6i, b6 sung cac quy dinh
vé nhirng bién phap ngin chin, bién phap
cudng ché.

- Poi véi bién phdp giik nguoi trong trieong
hop khén cap: Can quy dinh ngudi ching kién
khi tién hanh giir nguoi trén tau bay, tau bién
(trudng hop tau bay, tau bién da roi khoi san
bay, bén cang) 1a hanh khéch trén tau bay, tau
bién d6. Cu thé khoan 3 Diéu 110 Bo luat TS
tung hinh su cin dugc stra lai nhu sau:

15 “Thu trudng Co quan diéu tra cap tinh, Thu truéng Co quan diéu tra quan sy cp quén khu tré 1én ty mlnh
hodc theo yéu cau cua Vlen truong Vién kiém sat nhan dan cap tinh, Vién truong Vién kiém sat quan su cap
quan khu co quyén ra quyét dinh 4p dung bién phap diéu tra t6 tung dac biét. Truong hop vu an do Co quan
diéu tra cap huyén, Co quan diéu tra quan su khu vuc thu 1y, diéu tra thi Thu truéng Co quan dleu tra cap
huyén, Thi truéng Co quan diéu tra quan su khu vuc dé nghi Thu truong Co quan diéu tra cap tinh, Thi
truong Co quan didu tra quan sy cip quan khu xem xét, quyét dinh ap dung”.
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“Lénh giit nguoi trong trudng hop khan cap
phai ghi 10 ho tén, dia chi ctia nguoi bi gitr, 1y
do giit nguoi quy dinh tai khoan 1 Piéu nay va
cac ndi dung quy dinh tai khoan 2 biéu 132
cua B0 luat nay. Viéc thi hanh Iénh gitr nguoi
trong trudng hop khan cap phai theo ding quy
dinh tai khoan 2 Diéu 113 cta B6 luat nay. Dbi
v6i trudng hop gitr ngudi trén tau bay, tau bién
phai c¢6 hanh khéach trén tau bay, tau bién d6
ching kién”.

- Déi véi bdt nguoi dang bi truy nd: Thay
thé cum tir “Co quan diéu tra nhan nguoi bi
bat” trong cac khoan 2, 3 Diéu 114 Bo luat TS
tung hinh sy bang cum tir “Co quan diéu tra bat
hodc nhan nguoi bi bat”.

- Doi voi bién phap bat bi can, bi cdo de

tam giam:

Dé co day du co so phép 1y cho viée ap dung
bién phap nay cling nhu bao dam sy thng nhat
trong quy dinh vé& bién phap bat nguoi khac
(céc trudng hop bit khac déu duge quy dinh 13
vé cdn cr 4p dung) can quy dinh 1 cin cir ap
dung bi¢n phap bét bi can, bi cdo dé tam giam
trong Piéu 113 B luat T6 tung hinh sy (dﬁn
chiéu theo cin cir tam giam quy dinh tai Diéu
119 B6 luat T4 tung hinh sw).

B6 sung quy dinh rd thoi han Vién kiém sat
phé chuén 1énh bt ngudi cua Thu truong, Pho
Thu truéng Co quan diéu tra (c6 thé 1a 12h ké
tir khi nhan dugc ho so dé nghi xét phé chuan
ctia Co quan diéu tra).

- Doi voi bién phdp tam giik: Trén co s&
Diéu 116 Bo luat TTHS hién hanh quy dinh vé
thong bao vé viée giit ngudi trong truong hop
khan cip, bit ngudi, can bd sung thém khoan 5
vao Piéu 117 Bo luat T6 tung hinh sy, véi noi
dung cuy thé nhu sau:

THUC TIEN PHAP LUAT

“5. Sau khi tam giit, nguoi ra quyét dinh
tam git phai thong bdo ngay cho gia dinh
nguoi bi tam giit, chinh quyén xa, phuong, thi
trdn noi nguoi do cu tra hoac co quan, td chire
noi nguoi d6 lam viéc, hoc tap biét; truong hop
nguoi bi tam gilr 1a cong dan nudc ngoai thi
phai thong bao cho co quan ngoai giao cua Viét
Nam dé théng béo cho co quan dai dién ngoai
giao cta nudc c6 cong dan bi tam gitr.

Néu viéc thong bao can trd truy bat ddi
tuong khac hoac can trd diéu tra thi sau khi can
trg d6 khong con, ngudi ra quyét dinh tam giir
phai thong bao ngay”.

- Doi véi bién phdp dan gidi: Bé dam bao
tinh thong nhét, diém a khoan 2 Diéu 127 Bo
luat TTHS hién hanh can phai dugc sira lai
nhu sau:

“Nguoi lam chung trong truong hop ho
khong c6 mat theo gidy triéu tap ma khong vi
1y do bat kha khang hoic khong do tré ngai
khich quan va viéc ving mit cua ho gy trd
ngai cho viéc giai quyét ngudn tin vé t6i pham,
khai tb, diéu tra, truy td, xét xu”.

Ba la, stra o1, bo sung cac quy dinh ve khadi
to, diéu tra vu an hinh sy va quyét dinh viéc
truy to.

- Sita doi, bé sung cdc quy dinh vé tiép
nhdn, gidi quyét té gidc, tin bdo vé téi pham,
kién nghi khéi to.

Dé chit ché hon can bd sung ca trach nhiém
clia co quan, to chuc trong viée ¢ ¥ t giac,
béo tin vé toi pham sai sy that tai khoan 5 Diéu
144 B6 luét T6 tung hinh sy nhu sau:

“Co quan, t6 chirc hodc ca nhan nao c¢d y to
giac, bao tin vé toi pham sai sy that thi tuy tinh
chat, muc d6 vi pham ma bi xu 1y ky luat, xt
phat vi pham hanh chinh hoac bi truy ctru trach
nhiém hinh sy theo quy dinh cta luat”.
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Vé trach nhiém tiép nhan t6 giac, tin bao vé
t6i pham, kién nghi khoi td, can quy dinh 15
theo hudng: Cong an xa, phudng, thi trin, Don
Cong an, Tram Cong an; Toa &n cac ce”ip; co
quan bao chi ¢6 trach nhiém tiép nhén td giac,
tin béo veé toi pham; cac co quan, td chue khac
chi ¢6 trach nhiém tiép nhan té giac, tin bao vé
to1 pham cuia ca nhan.

- Sika doi, b6 sung cdc quy dinh vé thue hién
cdc bién phdp diéu tra.

Poi véi bién phdp héi cung bi can: Hién
nay, Diéu 20 Luat Thi hanh tam gitr, tam giam
nam 2015 ¢6 quy dinh vé viéc trich xuit ngudi
bi tam giir, nguoi bi tam giam dé phuc vu cho
hoat dong diéu tra n6i chung va hoi cung bi can
noi riéng. Do d6, dé dam bao tinh thong nhét va
chit chg, can bo sung trong Dicu 182 B9 luat
Té tung hinh sy ndi dung:

“Viéc triéu tdp bi can dang bi quan ly tai co
so giam gitr duwoc thuc hién theo quy dinh cua
Ludat Thi hanh tam giam, tam giit”.

Boi voi bién phdp ldy 16i khai ciia nguoi
lam chimg: Stra d6i diém a, khoan 3 Diéu 185
B ludt TH tung hinh sy theo hudng giéng véi
viéc tri€u tap bi can, cu thé nhu sau:

“3. Viéc giao gidy triéu tap duoc thuc hién
nhu sau:

a) Gidy triéu tap dugc giao tryc tiép cho
ngudi lam chimg hodc thong qua chinh quyén
xd, phuong, thi trdn noi nguoi 1am chimg cu
tri hodc co quan, to chirc noi ngudi lam ching
lam viée, hoc tap. Viéc giao nhan gidy triéu tap
dugc tién hanh theo quy dinh tai khoan 2 Diéu
182 cua B9 luat nay. Chinh quyén x4, phudng,
thi tran noi nguoi lam ching cu trii hodc co
quan, t6 chirc noi nguoi lam ching lam viéc,
hoc tap cé trach nhi¢m tao diéu kién cho nguoi
lam chting thuc hién nghia vu”.
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DPé dam bao tinh théng nhit trong phap
luat TTHS cling nhu giita phap luat TTHS voi
phap luat hinh su, can bd sung khoan 6 vao
biéu 186 Bo luat TH tung hinh sy voi ndi dung
nhu sau:

“6. Piéu tra vién, Can bo diéu tra, Kiém
sat vién, Kiém tra vién bt cung, dung nhuc
hinh d6i voi ngudi 1am chang thi phai chiu
trach nhiém hinh su theo quy dinh ctia B$ luat
Hinh su”.

Péi véi bién phap kham xét: Hién nay, thoi
han xét phé chudn cua Vién kiém sat d6i voi
mot sb truong hop nhu xét phé chuén 1énh bt
nguoi bi giit trong truong hop khan cap, xét
phé chuin gia han tam gii... déu 1a 12h ké tir
khi nhan duoc hd so dé nghi xét phé chuén, do
d6 can quy dinh thoi han dé Vién kiém sat xét
phé chuan Iénh kham xét cta Thu truong, Pho
Thu truong Co quan diéu tra ciing 14 12h ké tir
khi Vién kiém sat nhan duoc hd so d& nghi xét
phé chuén 1énh kham xét.

Poi véi bién phap diéu tra to tung dac biét:

Dbi voi tham quyén cua Vién kiém sat trong
viéc yéu clu co quan diéu tra thuc hién céc
bién phap nay, can bo sung quy dinh quyén yéu
cau ciia Vién truong Vién kiém sat tdi cao cho
phtt hop véi tham quyén ban hanh quyét dinh
ap dung cua co quan diéu tra cAp Trung wong.
Cu thé, khoan 1 Piéu 225 B luat T6 tung hinh

su can dugc stra doi, bo sung nhu sau:

“]1. Thu truéng Co quan diéu tra cép tinh,
Thu truong Co quan diéu tra quan sy cip quan
khu tré 1én ty minh hodc theo yéu cau cta Vién
truong Vién kiém sat nhan dan cip tinh, Vién
truéng Vién kiém sat quan su cip quan khu tro
1én c6 quyén ra quyét dinh 4p dung bién phap

diéu tra to tung dac biét...” m
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Strc khoé 1a mdi quan tdm hang dau cua

Toém tat:

Bénh khong 1ay nhiém d4 trg thanh thach thirc 16n de doa strc khoé va sy phat
trién kinh té-xa hoi ctia nhan loai trong thé ky 21. Vi vay, viéc nghién ciu
hoan thién chinh sach phap luat y té dé phong ngira hidu qua cin bénh nguy
hiém nay cang tré nén cép thiét. Trong pham vi bai viét nay, tic gia trinh bay
dinh nghia “bénh khong lay nhidm” va cac yéu té nguy co; phan tich, danh
gid phap luat vé bénh khong lay nhiém va dua ra mot s kién nghi hoan thién.

Abstract:

Noncommunicable diseases become a major challenging threats to the
health and socio-economic developments of mankind in the 21st century.
Therefore, it is important to study and improve the health policies and legal
regulations for effective prevention manner. Within the scope of this article,
the author provides presentation of the definition of “non-communicable
diseases” and the risky factors; and analysis of and assessments of the law
on non-communicable diseases and also a number of recommendations for
further improvements.

khong 1ay nhiém lai chinh 1a nguyén nhan hang

mdi ¢4 nhan va cong dong. Dic biét, voi su
xuit hién cta dai dich Covid-19 thi hau nhu
moi nd lyc ctia con ngudi déu hudng vé phong
bénh. Phong bénh bao gdm hai ndi dung co ban
la phong bénh lay nhiém va bénh khong lay
nhidm. Trong khi tinh hinh dich bénh truyén

nhiém van dién bién phuc tap, thi cac bénh

dau ddi voi bénh tat va tr vong. Theo s licu
théng ké ciia T6 chirc Y té thé gigi (WHO),
Viét Nam c6 ganh ning bénh tat do bénh khong
lay nhi®m chiém 70% téng ganh ning bénh tat,
s6 ca tir vong do cac bénh khong lay nhiém udc

tinh 1én tG1 77%".

'"WHO, Ho so quoc gia BKLN (NCD Country Profiles 2018), Geneva, WHO, tr. 218.
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1. Bénh khéng liy nhiém va cic yéu tb
nguy co

Céc bénh khong lay
(Noncommunicable diseases-NCDs), theo dinh
nghia cia WHO, la nhiing can bénh khong

nhiém

nhidm tring hodc khong lay truyén gitta ngudi
v6i nguoi. Hau hét bénh khong lay nhidm 13
bénh maén tinh, dién tién cham, c6 thoi gian
i bénh kéo dai va c6 anh hudng truc tiép dén
cudc sdng cua ngudi bénh trong mot thoi gian
dai, tham chi sudt cude doi’,

C6 nhiéu loai bénh khong lay nhiém. Tuy
nhién, hién c6 04 nhém bénh khong lay nhiém
nguy hiém va phd bién duoc thé gidi va Viét
Nam dac biét quan tam, d6 1a cac nhom bénh:
(1) Tim mach (nhdi mau co tim, tai bién mach
mau ndo, ting huyét 4p...); (2) Dai thao duong
(chu yéu 14 typ 2); (3) Cac thé ung thu; va (4)
Bénh ho hép man tinh (phdi tic nghén man
tinh, hen phé quan...).

Pay 1a nhom bénh cé ty 1é mic cao, 1a
nguyén nhan chu yéu gy tan tat va tir vong
& ngudi truong thanh; dong thoi cd chung
mot s6 yéu té nguy co c6 thé phong, tranh
duoc. Ngoai ra, rdi loan tim thin va bénh
ly than kinh ciing dugc xép vao nhom bénh
khong 14y nhiém dang luu y do co su gia
tang nhanh chong?.

Bénh khong 1y nhiém thuong khong xac
dinh dugc nguyén nhéan cu thé, ma chi c6 mot
nhém yéu té nguy co lam bénh phat trién:

- Yéu t6 nguy co vé hanh vi: (1) Hit thubc,

bao gébm ca hit thude thu dong; (2) Sir dung
ruou, bia; (3) Dinh dudng khong hop 1y (ché
d6 dinh dudng khong can ddi, an thiéu rau/trai
cay, tiéu thu nhiéu mudi, duong va chéat béo; va
(4) Thiéu hoat dong thé lyc.

- Céc yéu t6 sinh Iy/chuyén héa: Ting huyét
ap, thira can béo phi, ting dudng mau va rdi
loan m& mau.

- Céc yéu tb kinh té - xa hoi tac dong dén
strc khoe nhu nghéo doi, thiéu kién thirc, gia
hoa, d6 thi hoa va toan cau hoa... Pay 1a nguyén
nhan sau xa, goc ré lién quan dén su gia ting
céc yéu td nguy co.

Theo WHO, 80% bénh tim mach, dot quy,
dai thao dudng typ 2 va 40% ung thu co thé
phong tranh dugc bang thuc hién dinh dudng
hop 1y, khong sir dung thude 14, ruou bia, véan
dong thé luc thuong xuyén®.

Chinh vi vay, phong, chéng bénh khong
lay nhidm can phai sir dung cac giai phap vé
chinh sach, luat phap, kinh t&, van hoa-xi hoi
dé kiém sodt thudc 14, rugu bia, bdo dam chat
lwong thuc pham, ting cudng dinh dudng va
hoat dong thé luc®. Trong d6, giai phap co ban
nhit 1a sir dung cong cu phap luat. Can ra soat
va hoan thién hé théng phap luat nham kiém
soat yéu td nguy co va thuc ddy cac yéu td ting
cuong strc khoe dé phong, chéng bénh khong
lay nhiém.

2. Phap luat vé phong, chong bénh khong
1ay nhiém

Hé thong phép luat y té hién hanh cua Viét

2 WHO (2021), Bénh khéng ldy nhiém: Céc dir liéu co ban, https://www.who.int/news-room/fact-sheets/

detail/noncommunicable-diseases).

3'UN (2018), Tuyén bd chinh tri ciia cudc hop cip cao lan thtr 3 ciia Dai hoi dong Lién hop qudc (LHQ) vé
ngin ngira va kiém soat BKLN: Nghi quyét dugc thong qua boi Dai hoi dong LHQ.

*WHO (2005), Preventing Chronic Disease: a vital investment, 2005, World Health Organization: Geneva.
5 Viét Nam xdy dung Chién lugc qudc gia phong, chong BKLN, website Cuc Y té dy phong-Bo Y té,

4/1/2015.
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Nam bao gém 10 dao luat, co thé chia thanh 04
linh vyc co ban sau day:

- Linh vyc kham bénh, chira bénh va phuc
hdi chirc ning: gdbm 03 dao ludt: Ludt Bao
vé strc khoe nhan dan nam 1989; Luat Kham
bénh, chita bénh nam 2009; Luat Hién, 14y,
ghép mo va bd phén co thé ngudi va hién, 1iy
xac nam 2006;

- Linh vuec tai chinh y té: Luat Bao hiém y
té ndm 2014,

- Linh vuc thudc va trang thiét bi y té: Luat
Duoc nam 2016.

- Linh vyc phong bénh bao gém 05 luat:
Trong d6, 02 dao luat vé bénh lay nhiém la
Luat Phong, chong nhidm vi rat gay ra hoi
chtng suy giam mién dich méc phai & ngudi
(HIV/AIDS) nim 2020 va Luat Phong, chong
bénh truyén nhiém nim 2007. C6 03 dao
luat c6 lién quan dén bénh khong lay nhiém
(BKLN) la: Luat Phong, chdng tac hai cua
ruou, bia nam 2019, Luat Phong, chdng tac hai
cua thube 14 nam 2013 va Luat An toan thuc
pham nam 2010.

Mot sé dao luat co lién quan ma khong
thugc phap luat y t& nhu Luat Bao vé moi
truong, Ludt Thé duc thé thao, Luat Thué tiéu
thu dac biét, Luat Nguoi cao tudi, Luat Nguoi
khuyét tat...

Bén canh d6, hé théng cac vin ban dudi
luat diéu chinh linh vuc du phong BKLN v6
cung phong phu. Tiéu biéu phai ké dén Quyét
dinh s 376/QD-TTg ngay 20/3/2015 ctia Tha
tuéng Chinh phii phé duyét Chién luge quc
gia phong, chdng bénh ung thu, tim mach, dai
thdo duong, bénh phéi tiac nghén man tinh,
hen phé quan va cic bénh khong lay nhiém
khac, giai doan 2015-2025; Quyét dinh sb
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1092/QDb-TTg ngay 02/9/2018 ctia Thu tudng
Chinh phu phé duyét Chuong trinh Strc khoe
Viét Nam; Quyét dinh s 02/QD-TTg ngay
5/1/2022 phé duyét Chién lugc qudc gia vé
dinh dudng giai doan 2021-2030 va tim nhin
dén nam 2045; Quyét dinh sb 155/QD-TTg
ngay 29/1/2022 cua Thu tuéng Chinh phu
phé duyét Ké hoach qudc gia phong, chong
BKLN va rdi loan sttc khoe tdm than giai
doan 2022-2025, véi muc tiéu tang cudng
kiém soat cac yéu t6 nguy co giy bénh, day
manh céc bién phap du phong, phat hién som
va quan 1y diéu tri dé han ché su gia ting ty
1& nguoi tién bénh, mic bénh, tan tat va tir

vong sém.

Nhu vdy, trong hé théng phap luat vé
phong, chéng BKLN, cac van ban cé gia tri
phap 1y cao nhét, c¢6 ¥ nghia dinh huéng dong
bo, théng nhat va toan dién vé cong tac y té
la cac dao luat: Luat Bao vé strc khoe nhan
dan quy dinh vé cong tac phong bénh; Luat
Kham bénh, chita bénh quy dinh vé t6 chiic
y t& va nhén luc y t&; Luat Bao hiém y té quy
dinh vé ché d¢ tai chinh y té; Luat Duoc quy
dinh chinh sach vé thudc phong bénh va chita
bénh... Tuy nhién, phap luat trong linh vuc
nay co ban va chii yéu nhét tap trung tai 03
dao luat sau day:

Mt la Ludt Phong, chong tic hai ciia
ruwou, bia.

Str dung ruou bia 1a mét trong nhimng yéu
t6 nguy co 16n 1am gia ting ty 1é mac bénh va
tir vong do ung thu noi riéng va cac BKLN
néi chung. Do nhiing anh hudng nghiém
trong dén strc khoe cong d@)ng nén ruogu, bia
1a loai hang hoa dugc hau hét cac qudc gia
dua vao kiém soat chit ch& va khong khuyén
khich tiéu dung.
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Luat Phong, chéng tac hai cua ruou, bia
duge Qubc hoi thong qua ngay 14/6/2019 va
¢0 hi¢u lyc tr ngay 01/01/2020. Viéc ban hanh
luat duoc ky vong lam thay doi nhitng thoi
quen sir dung rugu, bia khong phu hop da ton
tai tir lau trong doi séng xa hoi, nham bao vé
suc khoe nguoi dan, phong nguy co BKLN va
tai nan thuong tich.

Luat quy dinh 13 hanh vi bi nghiém cim;
trong do, dang chi y nhit 1a cAm 14i xe khi
vira udng ruou bia. Luat cling nghiém cam:
Xui giue, kich dong, 161 kéo, ép budc nguoi
khac uéng ruou, bia; nguoi chua du 18 tudi
uéng ruou, bia; quang cao ruou tur 15 do con;
cung cép thong tin khong chinh xéc, sai su
that vé anh huong cua rugu, bia ddi vai st
khde...

bia ra doi da dap ung yéu cau cép thiét trong

Luat Phong, chéng tac hai cua ruou,

phong, chdng cac yéu t6 nguy co cuia BKLN.
Tuy nhién, day ciing 1a dao luat kho trong t6
chuc thyc hién, vi lién quan dén thoi quen lau
doi cua nguoi dan.

Mot trong nhing diém thach thirc 16n nhét
trong thi hanh phap luat chinh la hanh vi st
dung ruou bia cua nguoi dan véi ty 18 con rat
cao®. Boi vy, van dé dugc wu tién dé giam tac
hai cta rugu bia 1a gido duc va truyén thong
nham giam tinh sin c6 cia rugu bia, phong
ngira gidi tré tiép can voi ruou bia. Pay ciling
la mot thach thirc vo cung kho khan trong thuc
thi phap luat. Theo ba Tran Thi Trang, Pho Vu
truong Vu Phap ché, Bo Y té thi Viét Nam chua
han ché diém ban dé han ché tinh sin c6 cua

ruou bia’. Cac quy dinh ctia Luat Phong, chéng
tac hai cua ruou, bia vé quang cao moi diéu
chinh ¢ mirc do nhit dinh nén viéc tiép can
rugu bia van con qua dé dang.

Hai la Ludt Phong, chéng tic hai ciia
thuéc la.

Luat Phong, chéng tac hai coa thudc 14
duoc Qudc hoi ban hanh nim 2012, c6 hiéu
Iuc tir 01/05/2013. Khéi thude 14 1a yéu td gop
phan rat 16n gy ra cac BKLN nhu tim mach,
d6t quy, nhoi mau co tim, ung thu, tic nghén

man tinh.

Viét Nam d3 gia nhap Cong uéc Khung vé
kiém soat thuéc 14 cia WHO tir ndm 2003. B&i
vay, Luat quy dinh cac chinh sach kiém soat
thudc 14 co ban phu hop voi khuyén cdo Cong
wdc khung vé kiém soat thudc 14 tai Viét Nam
nhu quy dinh cAm hoan toan quang cdo va tiép
thi thudc 14, in canh bao sirc khoe bang hinh
anh, cAm hat thudc noi lam viée va noi cong
cong khac,... Luat quy dinh viéc thanh 1ap Quy
Phong, chéng tac hai thude 14, tao nguén Iuc
quan trong va bén vimng dé duy tri cac hoat
dong nay.

Ké tir khi ban hanh Luat Phong, chéng
tac hai cta thudc 14 dén nay, nhan thtrc cia
ngudi dan vé tac hai cua thude 1a duge nang
lén 8 rét. Tuy vay, y thirc tuan thu phap luat
vé phong, chéng tac hai thudc 14 ciia nguoi dan
van chua cao.

Theo théng ké WHO, Viét Nam 1a 1 trong
15 nude c6 ty 1& hat thude 14 nhiéu nht trén

6 “Khoang 80% nguoi sir dung ruou bia trong 30 ngay qua”. Nguon Phat biéu cua PGS.TS. Trin Thanh
Huong tai Hoi thao Cung cap thong tin bao chi vé phong, chéng tac hai cua ruou, bia va ung thu, ngay

19/4/2017, tai Cuc Y té du phong, BOY té.
7 Tldd.

a0
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thé gigi®. V&i 17 tridu nguoi hat thude 14 &
Viét Nam, mdi nam c6 23.000 nguoi mic
ung thu phoi, c6 20.000 nguoi tir vong.
Ngoai ra, hat thudc 14 thy dong nhiéu khi
con nguy hiém hon hut tryc tiép. Nguoi hut
thudc thu dong, dac biét phu nitr mang bau,
tré em phai himg chiu nguy co rat 16n. Pay
12 nhitng con sé dang bao dong ddi vai sire
khoe cong dong’.

Viée trién khai luat d6i mat v6i nhiéu khé
khin do ngudi dan chua c6 ¥ thic day du vé
tac hai cua thudc 13; cac hang san xuat va phan
phéi thude 14 tim moi cach dé quang céo san
pham t6i nguoi tiéu dung. Tinh trang vi pham
quy dinh cam hut thudc 14 tai noi cong cong
van con dién ra. Ty 1& tiép xtc thu dong véi
khoi thude con cao tai mot s6 dia diém nhu nha
hang, quéan bar... Kha ning tiép cin véi cac san
pham thudc 14 dé dang, thudc 14 duge bay ban &
khap noi, gia thudc 14 ré. S6 liéu thong ké nim
2019 cua BO Y té cho thay, sau 6 nam trién khai
Luat Phong, chéng tac hai cua thude 14, ty 1€
nguoi hit thude 14 méi chi giam duogce 2%. Viée
tuyén truyén vé tac hai cua thude 14 ciing dat ty
1¢ thap, riéng TP. Ho Chi Minh chi m&i ¢6 54%
s6 luong nguoi biét vé diéu nay!.

Cau hoi dit ra 1a 1am sao dé giam tai bot
ganh nang bénh tat cho xa hoi vé cac can bénh
lién quan dén thudc 1a? Lam sao dé nhiing
ngudi xung quanh ngudi hit thude khong con
phai chiu dung khéi thude thu dong? Trude thyc

THUC TIEN PHAP LUAT

trang mdi ngay c6 15,6 triéu nguoi Viét Nam hut
thude, néu nguoi hit thude khong c6 kha ning
bo thude, dau 1a giai phap cho ho?"' Bai vay,
can chii trong t6i cac giai phap dam béo tiéu chi
hoan thién phép ludt vé tinh phut hop va tinh kha
thi cua cac quy dinh ctia phap luat.

Ba la Lugt An toan thyc phim.

Dinh dudng hop 1y va thyc phiam lanh manh
1a wu tién hang dau trong du phong kiém soat
BKLN'"2. Trong d6, an toan thyc pham nhim
bao dam dé thuc phadm khong gy hai dén sirc
khoe, tinh mang con nguoi. Luat An toan thuc
pham (ATTP) dugc Qudc hoi thong qua ngay
17/06/2010 va co hiéu lyc tr 01/07/2011. Luat
quy dinh quyén va nghia vu cta to chic, ca
nhan trong bao dam ATTP; diéu kién bao dam
an toan d6i véi thuc phém, san xuét, kinh doanh
thuc phém va nhap, xudt khau thuc phém;
quang cao, ghi nhan; kiém nghiém thyc phém;
phan tich nguy co ddi v6i ATTP; phong ngira,
ngin chan va khic phuc sy cb ATTP; thong tin,
gido duc, truyén théng vé ATTP; trach nhiém
quéan 1y nha nudc vé ATTP.

Viéc phong, chéng cac BKLN doi hoi
yéu cau cao vé cac didu kién tiéu chuan va
chat luong cua thyc phdm. Trung tam Nghién
ctru phat trién quéc t& (IDRC) cho biét, dinh
dudng khong hop 1y, thiéu lanh manh 1a mot
trong nhitng nguyén nhan chu yéu lam gia
tang cac BKLN: 19% ca tir vong do BKLN

8 Trich s6 liéu dua ra tai Hoi nghi tdp huén ning cao ning lyc truyén thong vé phong, chéng tac hai thudc 14,
do B Thong tin va Truyén théng phdi hop véi Quy phong chdng tac hai ciia thude 14, Bo Y té t6 chire ngay
29/10/2020 tai TP. H5 Chi Minh. Ngudn: Lé Vii-Lé Thuan (2020), Hoi nghi tdp hudn néing cao ning hec
truyén théng vé phong, chong tac hai thuée ld, Bao Dan toc va phat trién, ngay 29/10/2020.

9 Lam thé ndo giam thiéu tac hai ciia khéi thudc la, Toa dam do Béo Tudi tré té chirc, ngay 29/5/2020.

10 Xudn Pha (2019), Vi méi trieong song khéng khéi thudc ld, Bao Nhan dan dién tir.

' Hong Ha (2019), Han ché tac hai cia thuéc la, bang cach nao?, Tudi tré online.

12 Trich cta phat biéu Thi truong BO Y té Nguyén Truong Son, tai Hoi thao quic té vé kiém soat ché do an
ubng lién quan dén BKLN tai chau A, Ha Noi, ngay 19-21/11/2018.
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niam 2017'3 trén toan cau lién quan dén ché do
dinh dudng.

Thuc pham ban 13 tac nhan chinh dan dén
ngo doc thuc phém va cac can bénh dac biét
nguy hiém tir tidu chay cp dén ung thu. Trung
binh, mdi nim nudce ta co khoang 25-700 ca
ngd doc thuc pham, tir 7.000 dén 10.000 nguoi
nhap vién va tir 100 dén 200 nguoi tir vong.
Viét Nam danh 0,22% GDP hang nam chi tra
cho 06 can bénh ung thu ma nguyén nhan chinh
1a do thyc pham ban'.

Vi véy, van dé bao vé sirc khoe ngudi tiéu
ding cang trd nén birc thiét hon bao gid hét.
Yéu cau dit ra a phai ra soat, dé xuét co ché,
chinh sach cho nguoi dan va doanh nghiép
lién két chudi cung tng thuc phdm an toan, vi
quyén loi ngudi tidu dung. Ting cudng hoat
dong gido duc truyén thong dé trau doi kién
thirc cho nguoi dan ty bao vé minh, bao vé gia
dinh va bao vé cong dong.

C6 thé thay rang, linh vyc y té dy phong
con d6i mat voi nhimg kho khin, thach thuc
nhat dinh. Van con nhing khoang tréng trong
phap luat vé phong, chéng BKLN, cu thé la:
Céc quy dinh cua phap luat chua chu trong
tong thé toi cong tac phong bénh, chua dé
xuit co ché dau tu, chi tra cho y té du phong
nham khic phuc viéc kho khan va thiéu thén
vé nguon lyc trong linh vyc ndy. Van con
thiéu cac quy dinh vé dam bao dinh dudng
cong dong, chinh sach ting cuong van dong
thé lyc cho ngudi dan.

WHO khuyén nghi cac qudc gia can cung
c¢b hé thdng phap luat dé bao dam thuc thi cac
chinh sach phong ngira va kiém soat BKLN.
Ngoai kiém soat nghiém ngit ruou bia va
thudc 14, WHO khfmg dinh cén loai bo chat béo
chuyén hoa coéng nghiép thong qua luat cam
sir dung chung trong san xuit thuyc pham; ban
hanh chién lugc giam tiéu thu mudi; danh thué
dd udng co duong ¢ muc du cao dé khuyén
khich nguoi dan giam tiéu thu duong; han
ché tiép thi thuc pham c6 nhidu mudi, chat béo
va/hodc duong cho tré em; quy dinh ghi nhan
dinh dudng trén bao bi san pham, ting cuong
hoat dong thé chéat bang cac bién phap can
thiép & cap d6 ca nhan, gia dinh, cong dong va
qudc gia/dia phuong...

3. Kién nghi hoan thién phap luit
3.1. Vé phong, chong tic hai ciia thuéc ld

- B6 sung quy dinh vé thudc 14 dién tir va
thudc 14 hun néng: Dé ngin ngira tac hai cua
thudc 14, thé gioi hién phd bién hai dong san
pham thay thé thudc 1a 1a: Thude 1a dién tir va
thudc 14 hun néng'®. Tuy nhién, cic san pham
nay van dang gay tranh cai. C4c nha khoa hoc
Nhat Ban di cong bé mot nghién ctru cho biét
thudc 14 dién tir co chira cac chat gy ung thu
nhu formaldehyde va acetaldehyde. Trong do,
formaldehyde duoc tim thiy trong thudc 14
dién tir cao gip 10 1an so vdi cac loai thude 14
thong thuong'®. Céac chuyén gia xac dinh, hé
thong hun néng thude 14 chi 1a cach goi khéac
cta thudc 14 dién tir va c6 tac hai tuong tu
thudc 14 thong thuong.

13 Minh Thanh (2019), Dinh dwong khong hop Iy, lam gia tang nguy co mdc bénh ciia nguwoi Viét, Vietnamnet.
14T Uyén (2018), S6 liéu thong ké thwe pham ban trén thi truong hién nay, trang dién tir ATVSTP, http:/

atvstp.org.vn.

15 San phim hun nong thude 1a khong dét chay cua Philip Morris, tap doan san xudt thudc 14 doanh thu hon
70 ty USD, dugc ban tai Hoa Ky vi it tap chit doc hai hon thude 14 diéu thong thuong.

16 Pham Thi Hong Pao (2016), Phdp ludt vé phong, chong tic hai cia thudc ld va kién nghi hoan thién,
https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2046.
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WHO di kéu goi chinh phu cac nude cdm
ban thudc 14 dién tir cho tré vi thanh nién va
canh béo san phim nay giy ra “mdi de doa
nghiém trong” d6i véi gidi tré va thé hé tuong
lai. B&i vy, can bo sung cac quy dinh vé thudc
1a dién tir va thudc 14 hun ndng, tao co s& phap
1y minh bach cho viéc Iuu hanh va str dung cac

san pham nay.

- B6 sung quy dinh cAm toan bd moi hinh
thire quang cdo thudc 1a: Piéu 25 cta Luat
Phong chdng tac hai thude 14 quy dinh mbi dai
ly, mdi diém ban thudc khong dugce bay ban
qua mdt bao, mot tat thude. Tuy nhién, theo
khuyén nghi cia Céng udc Khung vé kiém
soat thubc 14 (FCTC), cac bén tham gia can
thyc hién cim toan bo moi hinh thirc quing
céo, khuyén mai, tai tro thudc 14. Boi vay, quy
dinh tai Didu 25 can dugc sira ddi, bo sung theo
huéng cdm toan bo moi hinh thirc quang cdo
thudc 14 dé bao vé strc khoe nguoi dan va chim
lo strc khoe cong dong.

3.2. Vé phong, chéng tac hqi ciia rwou, bia

- B6 sung quy dinh han ché quing cdo
ruqu, bia trén khong gian mang: Luat Phong,
chdng tac hai ctia ruou, bia bo ngoé quy dinh
vé quang céo rugu, bia trén khong gian mang.
Trong khi trén thé gidi, co6 89 qudc gia c6 quy
dinh kiém soat, trong d6 28 qudc gia cdm toan
bd quang cao trén Internet va mang xa hdi. Quy
dinh nay 4p dung ca vdi bia, rugu vang va rugu
manh (Na Uy, Malaysia, Nga, Thoé Nhi Ky,
Lao...) dé giam tiép can clia gidi tré dbi véi san
pham nay"’.

- X4y dung 1§ trinh ting thué tiéu thu dic
biét véi san pham rwou bia: Hién nay, thué
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d6i voi rugu bia ¢ Viét Nam chiém khoang
30% gia ban 1¢, trong khi ¢ nhiéu qudc gia
khac, mirc thué dao dong tir 40% dén 85% gia
ban 1é. Cac nghién ctru cho thiy thué ddi véi
bia & Viét Nam chi bang 1/2 thué ddi voi bia &
Uc, New Zealand va Thai Lan'®. WHO khuyén
nghi Viét Nam nén gidm kha nang chi tra cua
nguoi mua rugu, bia bang cach tang thué tiéu
thu dac biét.

3.3. Vé dinh dwéng trong phong, chong
bénh khéng ldy nhiém

- B6 sung quy dinh canh bio ddi voi
thue pham c6 nguy co gy bénh: Stra ddi, bd
sung Luat An toan thyc phérn nhim cai thién
mdi truong thyc pham va hanh vi lya chon
thuc pham, tién t6i kiém soat nguy co giy ra
cac BKLN lién quan dén ché d6 n udng. B6
sung cac quy dinh vé viéc canh bao nhitng anh
hudng dén sirc khoe ddi véi cac thue pham ché
bién sin, nude ngot, phu gia thuc phém, dac

biét la cac san pham danh cho tré em.

B6 sung cac quy dinh vé ghi nhén chi tiét
dbi v6i thuc pham bao géi sdn dé co nhing
diéu chinh phu hop voi diéu kién thuc té va

chuan quoc te.

Nham giam st dung nudc ngot, thuc phém
ché bién sin va mot sé san pham khac co
nguy co gdy BKLN, can c6 cac quy dinh vé
kiém soat quang céo va cic chinh sach thué
d6i v6i cac san pham nay, theo khuyén nghi
cua WHO.

- B6 sung cac chinh sich khuyén khich
sdn Xuit, cung cip va tiéu thu thuc phim
an toan, dinh dwomg c6 lgi cho sirc khée:

7 Trdn Nguyén (2019), Thach thirc dé trién khai Ludt Phong, chong tac hai riegu, bia trong cudc song, Bao

Nhan dan dién tir.

8 L& Nga (2019), WHO: Thué rweou bia ¢ Viét Nam qud thap, Vnexpress.
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B6 sung vao Ludt ATTP cac quy dinh khuyén
khich doanh nghiép tang cuong cong nghé san
xuit xanh va dao duc kinh doanh; quy chuan
va minh bach hoa cac chi tiéu chit luong;
phat trién cac dich vu hau maii than thién, tién
loi, chat lwong cao. Quy dinh cac chinh sach
khuyén khich phat trién hé thong thyc phim an
toan va dinh dudng, ché d6 in lanh manh, dong
thoi han ché cac tac ddng ti€u cuc dén strc khoe
con nguoi.

Ra soat va bd sung cac quy dinh vé quan ly
nhap khau hoa chat, thudc bao vé thyc vat, cic
phu gia thyc phém, cac loai thyc phém khong
dam bao vé sinh, chéng di nhap céc loai sinh

vat la 1ay lan mam bénh, 1am bién d6i gen.

3.4. Vé tang cwong vin dpng thé luc dé

ndng cao swrc khoe

- Xay dung cic quy dinh khuyén khich
hoat dong thé chat: WHO khuyén nghi cac
qudc gia giam ty 1& nguoi dan thiéu van dong
thé luc bang cac bién phap can thiép & cip do
c4 nhén, gia dinh, cong dong va qudc gia. Quy
dinh cac chinh sach cung cép, tao diéu kién cho
ngudi dan tiép can, st dung khong gian cong
cong, co so luyén tap thé duc, thé thao. Quy
dinh viéc phat trién giao thong cong cong, giao
thong phi co gidi dé khuyén khich, thuc day
ngudi dan sir dung nhim ting cuong van dong

thé luc.

- Xay dung Pé an ting cwdng vin dong
thé Ire cho ngudi dan ¢ cong ddng dé nang cao
suc khoe, phong, chéng bénh tat; to chuc cac
chuong trinh, m6 hinh vén dong thé luc, luyén
tap thé duc, thé thao phu hop tai cong ddng dan

cu va tai noi lam viéc.
3.5. Vé chinh sdch cung cap cdc dich vu

o4
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dw phong, phdt hi¢n sém, qudn ly, diéu tri,
cham séc ngwoi bénh khong ldy nhiém, réi

loan sirc khée tim than

- Sira d6i Luat Bao hiém y té: quy dinh b6
sung mot s6 dich vu vé cham séc stre khoe ban
dau tai tuyén y té co s&, kham sang loc, phat
hién sém mdt s bénh tat duoc quy BHYT chi
tra. Viéc thuc hién chinh sach nay duoc dé xuat
trén co s& ngudi tham gia BHYT dugc quyén
mua thém cac goi BHYT b sung dé chi tra cho
phan cung chi tra chi phi kham chira bénh. B6
sung cac loai hinh cung ng dich vu y té duoc
tham gia vao cung ung dich vu kham chira
bénh BHYT nhu: Nha thudc; trung tdm chan

doan hinh anh; trung tdm xét nghi¢m,...

- Thiét 13p co sé phap 1y vé chim séc sirc
khée tdm than dé cung cap dich vu chiam séc
strc khoe tAm than & tat ca cac tuyén bénh vién,
dic biét 1a d6i v6i y té co so, nham kip thoi du
phong, phat hién som, diéu tri, cham soc nguoi

¢6 biéu hién roi loan strc khde tam than.

Phong bénh hon chira bénh 1a quan diém
xuyén sudt ctia Pang va Nha nudc ta trong
su nghi€p bao v¢, cham soc va nang cao suc
khoé¢ nhan dan. Phap luat vé phong, chdng
BKLN phai dugc stra ddi, bd sung va hoan
thién phu hop véi thuc tién va diéu kién kinh
té-xa hoi cua Viét Nam. Céc quy dinh cua
phap luat vira phai mang tinh kha thi trong
bdi canh mo hinh bénh tat c6 nhiéu thay doi;
vira phai tim ra nhirng giai phap ti uu cho sy
nghiép strc khoe toan dén, ton trong quyén loi
cua nguoi dan, bao dam thuc hién déy du cac
cam két ciia Viét Nam vé6i cong dong qudc
té trong linh vuc quyén con ngudi, quyén vé

stc khdoe m
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1. Tinh hinh ria tién é Anh

Tém tit:

Trong bai viét ndy, tac gia trinh bay, phan tich cac quy dinh cua phap
ludt hinh sy Anh vé tdi rira tién, chi ra nhiing diém hop ly, nhimng kinh
nghiém c6 gia tri, va dua ra cac kién nghi hoan thién phéap luat Viét Nam
v i rira tién.

Abstract:

Within this article, the author provides presentions and analysis of
the provisions of the criminal law on money laundering by the United
Kingdom, gives out reasonable provisions, valuable lessions learnt, and
also a number of recommendations for further improvements of the
legal regulations on money laundering of Vietnam.

dinh vé thu nhap phat sinh tir budén ban, van

“Rira tién” ngay cang trd nén tinh vi va phic
tap, dac biét la khi co su hd tro cia cong nghé,
d3 budc nhidu nude trén thé giéi phai thuong
xuyén stra d6i, bd sung cac quy dinh caa phap
ludt. Ban dau, cic quy dinh vé phong, chong
rira tién dugc quy dinh tan man trong nhiéu
van ban quy pham phap luat cua Anh. Vi dy,
Luat Tu phap hinh sy ndm 1988 (the Criminal
Justice Act 1988) quy dinh vé céc toi pham vé
rira tién. Tuy nhién, dao luat nay khong quy

chuyén ma ty. Thu nhap phét sinh tir hanh
vi budn ban ma tiy dugc quy dinh trong Luat
Budn béan, van chuyén ma tiy nam 1994 (the
Drug Trafficking Act 1994). Pén nam 2002,
Luat Thu nhap do pham tdi ma c6 nam 2002
(Proceeds of Crime Act 2002 (POCA 2002))
dugc ban hanh da thdng nhét cac quy dinh vé
toi pham rira tién. T lac duoc ban hanh cho
dén nay, POCA 2002 da duoc stra ddi, bd sung
nhiéu lan dé dap ung nhu cau cia thyc tién. Vi
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du, ban ddu POCA 2002 khéng c6 co ché pham
t6i hai 1an (double criminality defence). Nhung
sau d6, POCA 2002 dugc sira ddi, bd sung boi
Luat T6i pham nghiém trong c6 t6 chirc va
canh sat niam 2005, bd sung quy dinh vé co
ché pham t6i hai lan. Co ché nay xuét phat tir
thuc tién mot hanh vi hop phap & mot nude
khac nhung lai c6 kha nang khong hop phap
theo phéap luat ciia Anh. Pé nang cao hiéu qua
trong viéc kiém soat hanh vi rira tién va tai tro
khung b, Luat vé toi pham tai chinh nam 2017
da dugc ban hanh, bd sung thém Piéu 339ZB-
339ZG vao POCA 2002. Theo d6, cac ngan
hang va cac doanh nghiép hoat dong trong linh
vuc chiu su kiém soat d6i voi hanh vi rua tién
¢6 thé ty nguyén chia sé thong tin cho nhau khi
nghi ngd ¢6 ngudi thyc hién hanh vi rira tién
hodc tai trg khing bd, hodc khi phat hién ra
dAu hiéu cua tai san cta khung bd hay viéc dich
chuyén hoic st dung tai san nay.

C6 thé noi, cac quy dinh vé phong, chong
rira tién ctia Anh tuong ddi day du. Tuy nhién,
viéc dau tranh phong, chdng toi rira tién khong
phai 1a cong viéc dé dang. Boi vi, hanh vi rira
tién duoc thyc hién rat tinh vi va xao quyét. Vvé
co ban, quy trinh rua tién duoc thuc hién qua
ba cong doan:

Céng doan thir nhdt: Tai san dugc chuyén tir
noi c¢6 duoc vao hé thong tai chinh hop phap. O
cong doan nay, nguoi pham tdi s€ tim cac cach
thirc tinh vi dé dua tién “ban” vao h¢ thong tai
chinh ma khong gay ra su chu y. Vi du: khoan
tién ¢ thé dugc phan bd ra cho nhiéu nguoi dé
thuc hién giao dich chuyén tién vao tai khoan
ngan hang. Cling c6 truong hop, ngudi pham
toi su dung tién mat do pham tdi ma co dé mua
tai san, sau do tai san nay duoc ban di dé lay
tién (rat co thé ngudi pham toi s& khong tham
gia vao cac giao dich ndy ma dé ngudi thir ba
dang tén tham gia giao dich).

a6
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Cong dogn thir hai: ngudi pham tdi tim moi
céch thirc tinh vi dé gy kho khan cho viée tim
ra ngudn gdc cua tai san. Nguoi pham toi s&
t6 chirc thuc hién nhidu 16p giao dich nhim
x6a mo ngudn gdc cua tai san. Cac giao dich
chuyén tién ngan hang dugc sa dung phd
bién. Theo cach thirc nay, tién duoc chuyén
di chuyén lai qua hang loat cac tai khoan khéc
nhau dé che day ban chat thyc ciing nhu ngudi
so hitu huong loi cua tai san. Viéc tim ra ngudn
gbc clia tai san va chi s hiru huong loi cia tai
san s& cang kho hon khi nguoi pham tdi to chire
st dung cac giao dich chuyén tién xuyén bién
gidi. Nguoi pham t6i cling c6 thé s dung cac
giao dich xuat nhap khau dé che gidu ngudn
gbc cua tai san. Bén canh d6, ngan hang nudc
ngoai, co phiéu, trai phiéu, chimg khoan phai
sinh,... ciing 1a nhiing cong cu dugc cac to chiic
t6i pham sir dung dé che ddy ngudn gbc bat hop
phap cua tai san.

Cong dogn 3: nguoi pham toi s€ dua tai
san vao sit dung trong nén kinh té mot cach
hop phap. Mot cach phd bién dé dua tai san
vao nén kinh té mot cach hop phéap 1a hoat
dong dau tu va kinh doanh. Thong thudng,
céc dbi tugng s& wu tién thanh 1ap cac doanh
nghiép co tu cach phap nhan doc lap dé trién
khai cdc du 4n déu tu, kinh doanh. Béi vi,
cac doanh nghiép c6 tu cach phap nhan co
quyén s¢ hitu tai san, dugce doc 1ap tham gia
cac giao dich, c6 hé théng s6 sach ké toan,...
Vi vay, viéc thanh 1dp cac doanh nghiép co
tu cach phap nhan sé gitp cho viéc che day
ngudn gdc t6i pham cua tai san dé dang hon
va nguoc lai gay kho khin cho cong tac dicu
tra. D& ngin nglra tinh trang nay, Anh da
thyc hién nhiéu giai phap trong d6 co giai
phép budc nguoi s hiru tir 25% von gop cua
cong ty phai dang ky vdi co quan dang ky
doanh nghiép.



Su phat trién cta thi truong bat dong san
0 Anh ciling 1a moi truong thuan lgi cho hoat
dong rira tién va gay kho khin cho cong tac
diéu tra hanh vi rira tién. Thi truong bat dong
san & Anh hip dan gi6i toi pham vi ty suét loi
nhuan cao bdi phi cho thué cling nhu sy gia
tang gia tri cua bat dong san. Hon nita, cac quy
dinh chat ch€ bao vé chu sé hitu tai san cling
gitip cho gidi toi pham tranh dugc sy diéu tra
cua cac co quan nha nudc. Bén canh do, gidi
toi pham st dung cac giao dich thuong mai cua
cac doanh nghiép dé rira tién. Vi cach thuc
nay, gioi to1 pham lgi dung tu cach phap nhan
va ché d6 trach nhiém hitu han khi st dung
cac cong ty dé nguy trang tai san va quyén so
hitu cling nhu 1an tranh trach nhiém phap 1y.
Thong qua céc giao dich thuong mai cta cac
cong ty, ddng tién dugc “lam sach” va dua vao
nén kinh té. Trong cac giao dich thwong mai,
cac d6i tugng str dung cac thu thudt nhu ghi
tang hodc giam gia tri hang hoa,dich vu so voi
thue t& va xuat nhiéu hoa don cho mot hang
hoa, dich vu (mdi giao dich s& c6 mot lan xuat
hoa don); ghi tang hodc giam sb luong, va mo
ta sai sy that vé hang hoa, dich vu. Ngoai ra,
cac giao dich lién quan dén dich vu va thong
tin cang lam cho viéc diéu tra, phat hién hanh
vi rira tién kho khan. Ngay nay, su phat trién
cua cong nghé (tién s, thuong mai dién tu,...)
cang lam cho hoat dong rra tién thuan loi hon
va cong tac diéu tra hanh vi rira tién gip nhiéu
kho khan.
2. Mt s6 quy dinh cia phap luét hinh sy
Anh vé tdi rira tién

2.1. Khdi niém “Tpi riva tién” va tai sin do
pham tpi ma co

Khdi niém “Tpi riva tién”: Toi ria tién
dugc dinh nghia tai cac Diéu 327, 328 va 329

I Didu 340(3) cia POCA 2002.
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cia POCA 2002. Theo cac quy dinh nay, hanh
vi rira tién bao gdom:

(1) Che gidu, nguy trang, chuyén doi,
chuyén giao tai san do pham t0i ma co; hoac di
doi tai san do pham t6i ma c6 ra khoi lanh thd
Anh, xit Wales, Scotland hodc Bic Ai len;

(2) Xac lap hodc tham gia cac giao dich
thau tom, gitr lai, st dung hodc kiém soat tai
san do pham tdi ma co; va

(3) Thau tom, str dung va chiém hiru tai san
do pham tdi ma co.

Tai sdn do pham tgi ma co: Phap luat cua
Anh giai thich 15 thé nao 1a tai san do pham
toi ma cd. Theo do, tai san do pham tdi ma co
duoc hiéu la:

“Tai san duoc coi 1a tai san do pham t0i ma
¢6 néu:

(1) Tai san nay la khoan lgi cua mot nguoi
c6 dugc tir hanh vi pham tdi hodc 1a két qua clia
khoan loi nay; va

(2) Bi can/bi céo biét hodc c6 nghi ngo ring
tai san 1a hodc la két qua cua khoan lgi nay.”!

Tai san phai la tai sain do pham t6i ma co tai
thoi diém thyc hién hanh vi rira tién, néu khong
hanh vi nay khong duoc coi 1a hanh vi rira tién.
Céc quy dinh tir khoan (5) d&én (10) cta Diéu
340 POCA 2002 tiép tuc giai thich rd hon vé tai
san do pham tgi ma cé nhu sau:

(1) M6t nguoi dugc coi la c6 khoan loi tur
hanh vi pham t6i néu ngudi nay c6 dugc tai san
1a két qua cta hodc co lién quan dén hanh vi
pham t6i;

2) Néu mét nguodi c6 dugc mdt khoan loi
vé tai san (a pecuniary advantage) phat sinh tir
hoac lién quan dén hanh vi pham t0i, ngudi nay
dugc coi 1a nhan dugc mot khodn tién phat sinh
tir/hodc lién quan dén hanh vi pham toi co gia
tri twong duong vai gia tri ciia khoan loi do.
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Ngoai ra, POCA 2002 ciing giai thich rang,
mot nguoi dugce coi la c6 dugce tai san khi ma
ngudi nay c6 dwoc cac quyén, loi ich trén tai
san do.

Hién nay, & Viét Nam, Nghi quyét sb
03/2019/NQ-HDTP ngay 24/5/2019 cta Hoi
dong tham phan Toa 4n nhan déan tdi cao hudng
dan Diéu 324 B¢ luat Hinh sy® vé tdi rira tién
(Nghi quyét s6 03) dua ra khai niém vé tién,
tai san do pham t6i ma c6 nhu sau: “Tién, tai
san do pham t6i ma cé la tién, tai san c6 duoc
tor hanh vi pham t6i”. V& co ban, ca phap luat
Anh va phap luat Viét Nam déu gii thich rd
tai sdn do pham ti ma c6 la tai san c6 dugc tu
hanh vi pham t6i. Tuy nhién, khai niém tai san
trong POCA 2002 rdng hon khai niém tai san
do pham t6i ma c6 trong Bo luat Hinh sy va
Nghi quyét s6 03. Tai san duogc giai thich trong
Nghi quyét s6 03 nhu sau:

“1. Tién bao gém Viét Nam déng, ngoai t¢;
c6 thé 1a tién mat hodc tién trong tai khoan.

2. Tai san bao gdm vat, gidy to c6 gi, cac
quyén tai san theo quy dinh ctia B luat Dan su,
c6 thé ton tai dudi hinh thirc vat chat hodc phi
vat chét; dong san hoac bat dong san; hiru hinh
hodc vo6 hinh; cac ching tir hodc cong cu phap
ly chimg minh quyén so hitu hodc lgi ich dbi
véi tai san do”.

Khai niém tai san dugc néu trong Nghi
quyét s6 03 d& cap dén tai san truyén thong;
nhung chua dé cip dén nhirng “tai san phi
truyén théng” (nhitng loi ich c6 gia tri kinh
té nhung chua duoc ghi nhan 14 tai san trong
B luat Dan sy). Vi du: quyén st dung mién
phi dich vu lam dep trong 03 nim, quyén sir
dung phong gym trong 03 nam lién tiép. Vi

du khac, chu dau tu mot du an bat dong san
cam két s& tang cho mot can by nha nudc mot
can ho sau khi du an hoan thanh, nhu vay vi
can bo nay c6 mot khoan lgi 1a dugc ting mot
can ho ngoai giao sau khi du an hoan thanh
(khoan lgi nay chua dugc thura nhan Ia tai
san theo phap luat hinh sy Viét Nam). Hodc
can bd nha nudc duoc doanh nghi¢p htra ting
10.000 c¢6 phan. Nhu vay, trong vi du nay,
can bd ¢6 dugc mot khoan lgi 1a trong tuong
lai gan s& duoc doanh nghiép tang 10.000 cd
phan. Khoan lgi nay ciing khong dugc phap
luat dan sy Viét Nam coi 1a tai san. Tién
m3 hod va nhiéu tai san ma hoa khac (vi du
bitcoin, NFT,...) chua dugc cong nhan la tai
san theo phap luat dan su cia Viét Nam. Tuy
nhién, day 1a cac khoan lgi vé tai san c6 gia
tri rat lon.

Trong khi d6, phap luat hinh sy Anh lai tiép
can tai san do pham t0i ma c6 1a mot khoan loi
hoic két qua ciia khoan lgi ¢6 dugce tir hanh vi
pham t4i ngudn. V&i cach tiép can, tai san 1a
mdt khoan loi, Toa 4n Anh dé dang giai thich
tai san do pham t0i ma co trong nhitng truong
hop déc thu. Vi dy, trong vu R v K, Toa an Anh
két luan réng, mot nguoi gian lan thué c6 duge
mot khoan loi vé tai san tir hanh vi pham t6i
nay. Khoan loi nay tuong Gmg vai sb tién thué
ma ngudi nay gian lan’.

RO rang, trong thoi dai sb, khi ma c6 rt
nhidu khoan lgi vé tai san dwgc hinh thanh
nhung khéng nim trong khai niém tai san
truyén thong, thi viéc gii thich tai san do pham
t6i ma co 1a mot khoan loi hodc két qua cua
khoan lgi ¢6 dugc tir hanh vi pham t6i nguén
1a cach tiép can hop 1y. Cach tiép can nay s&

2 B luat Hinh sw nam 2015 da duoc stra ddi, bd sung nam 2017.
3 Arun Srivastava, Mark Simpson & Nina Moffatt (Editors) (2019), International Guide to Money Laundering

Law and Practice, Bloomsbury Professional, p. 70.
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khong bi lac hdu so voi sy van dong khong
nging cua thuc tién sinh dong.

2.2. Hanh vi riva tién dwoc thue hién béi
nguwoi thir ba*

Diéu 328(1) POCA 2002 quy dinh hanh vi
ctia mot ngudi thir ba (nhu ngén hang, t chic
tai chinh,...) xac 1ap hodc tham gia giao dich ma
ngudi nay biét hodc nghi ngd 1a dugc tién hanh
dé nguoi khac thau tom, gilr lai, su dung hodc
kiém soat tai san do pham tdi ma c6. Trong vu
K Ltd v National Westminster Bank plc, Toa an
Anh phan tich rang:

“Khong nghi ngd gi nita, néu mot can bd
ngan hang biét hodc nghi ngd ring khoan
tién trong tai khoan cta khach hang 1a tai san
do pham t6i ma c6, ma khong bao cao hoac
khong dugc su phé chuan (khi d bao cdo), ma
van tiép tuc thuc hién viéc thanh todn séc cho
khach hang dé chuyén khoan tién d6 vao tai
khoan cua ngudi khac, trong truong hop nay,
can bo ngan hang di hd trg viéc sir dung hoic
kiém soat tai san do pham tdi ma c6 va nhu vay
hanh vi ciu thanh toi pham dugc quy dinh tai
Diéu 328 ctia Luat nim 2002”.

Tuy nhién, trong vu Bowman v Fels, Toa
phtic thdm két ludn ring viéc ludt su thuc hién
nhitng hanh vi dé bao vé quyén loi hop phép cua
khach hang khong phai 1a hanh vi tham gia giao
dich lién quan dén tai san do pham tdi ma co.

Diéu 329 cuia POCA 2002 quy dinh hanh vi
thau tom, st dung hodc chiém hitu tai san do
pham t6i ma c¢6. Nhu vay, hanh vi ciia nguoi
pham tdi thau tom, st dung va chiém hitu

KINH NGHIEM QUOC TE

khoan tién c6 dugc tr hanh vi pham tdi cua
minh ciing duoc coi 14 hanh vi rira tién. Tuy
nhién, trong truong hop thuong nhan dugc
thanh toan bang tién do pham t6i ma c6 cho
hang hoa hoac dich vu ti€u dung thong thuong
mic du thwong nhan nay biét hodc nghi ngd
khoan tién nay do pham t0i ma co, thi hanh vi
nay cua thuong nhan khong dugc coi 1a pham
t01 rira tién’.

Vén dé phtc tap trong cac vu an vé toi rira
tién dugc thuc hién boi ngudi thir ba, d6 1 nhu
thé nao duoc coi 1a “biét” hay “nghi ngd”. Biét
o day duoc hiéu 14 trén thuc té biét réng mot
cai gi do 1a sy that. Tuy nhién, dé biét rang
mot cai gi d6 1a sy that 1a mot van dé khong dé
dang, toa an s€ phai can ctr vao cac chirng cuir va
hoan canh khach quan ctia vu viéc dé dura ra két
luan. Trong khi d6 giai thich thé nao 13 “nghi
ngd” thi lai c6 vé dé dang hon so véi gidi thich
thé nao 1a “biét”. Trong vu R v Sally Lane and
John Letts, Toa 4n ti cao ciia Anh nhan dinh:

“Mot su that 16 rang rang vi 1y do hop 1y va
khach quan cho su nghi ngo 1a day du, bi cao/
bi can c6 thé pham t6i mac du thyc té khong
biét hodc trén thuc té khong nghi ngd rang tién
s& duoc sir dung cho khing bé... Can phai tap
trung vao cac thong tin ma bi can/bi cao co
duoc dé xac dinh xem c6 1y do hop 1y va khach
quan cho su nghi ngd hay khong. Néu khi bi
can/bi cdo c6 dugc thong tin, bi can/bi cdo s€
(khong phai 1a c6 thé hay c6 kha ning) nghi
ngd rang tién c6 kha ning dugc sir dung cho
khing b6,

4 Nguoi thir ba duge hiéu 1a nguoi khong thuc hién toi pham ngudn hodc khéong co lién quan dén toi

pham ngudn.

> K Ltd v National Westminster Bank Plc & Ors [2006] EWCA Civ 1039 (19 July 2006), para. 9.
¢ Bowman v Fels [2005] EWCA Civ 226 (08 March 2005).
7 Arun Srivastava, Mark Simpson, Nina Moffatt (ed, 2019), International Guide to Money Laundering Law

and Practice, Bloomsbury Professional, pp. 72-73.

§ Lane & Anor, R. v [2018] UKSC 36 (11 July 2018), para. 24.
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Mot diéu dang luu y 14 théng tin ma can
ctr vao d6 chii thé ¢ co s hop 1y dé nghi ngd
la thong tin ngudi nay c6 dugc trong khi thuc
hién cong viéc thude linh vyc chiu sy kiém soat
db6i voi hoat dong rira tién (vi du: linh vuc ngan
hang, tai chinh, chung khoan,...). Trong truong
hop nay, bi can/bi cdo phai xac dinh dugc
ngudi bi nghi ngd ¢6 hanh vi ria tién hodc 1a
noi cua tai sain do pham tdi ma co, hoac tin ré'lng
hodc du co s¢ hop 1y dé bi can/bi céo tin ring
thong tin s& ho trg trong viéc xac dinh nguoi bi
nghi ngd ¢6 hanh vi rira tién hodc 14 noi cua tai
san do pham t§i ma c6.’

Phap luat hinh sy cia Viét Nam ciling giai
thich thé nao 1a “biét hodc ¢6 co s& dé biét la
do nguoi khac pham toi ma ¢6”. Khoan 4 Diéu
2 Nghi quyét s6 03 giai thich nhu sau:

“Biét hay c6 co sé dé biét la do nguwoi khdc
pham toi ma co 1la mot trong cac truong hop
sau day:

a) Nguoi pham t6i true tiép biét dugc tién,
tai san do nguoi khac pham t6i ma cé (vi du:
nguoi pham tdi duoc nguoi thuc hién hanh vi
pham t6i ngudn cho biét 1a tién, tai san do ho
pham t6i ma co);

b) Qua cac phuong tién thong tin dai
ching, ngudi pham toi biét dugc nguoi khac
thuc hién hanh vi pham t6i ngudn (vi du: hanh
vi pham tdi cia nguoi thuc hién toi pham
ngudn di dugc bao, dai phat thanh, truyén
hinh dua tin);

¢) Bang nhéan thic thong thuong, nguoi
pham t9i c6 thé biét dugc tién, tai san do nguoi
khéac pham t§i ma c6 (vi du: biét chéng la nhan
vién ctia co quan nha nudc c6 muc luong 1a 08
triéu dong/thang va khong c6 ngudn thu nhap
khac nhung A vin nhan ciia chong sb tién 10 ty

dong dé gop von vao doanh nghiép ma khong
hoi & v& ngudn tién);

d) Theo quy dinh cta phap luat, nguoi
pham ti bugc phai biét ngudn gdc tién, tai san
do nguoi khac pham tdi ma co6 (vi du: A mua xe
6 t6 cia B khong co gidy to voi gia bang mot
phan mudi tri gia cta chiée xe d6)”.

Nghi quyét s6 03 sir dung phwong phép liét
ké cac truong hop duoc coi 1a “biét hodc co co
s& dé biét 1a do ngudi khac pham toi ma co”.
Céch tiép can nay co diém hop 1y 13 rd rang,
cu thé. Tuy nhién, diém han ché 1a khong thé
luong hét dugc cac trudng hop khach quan
trong cudc song. Vi du, mic du thong tin chua
duogc cong khai trén phuong tién thong tin dai
chung, nhung theo thong tin ndi by cia ngan
hang, nhan vién ngan hang co co s& dé biét
dugc khoan tién co trong mot tai khoan la sb
tién do pham tdi ma c6. Thong tin ndi bo cua
ngan hang 1a thong tin c¢6 dugc tir ngudn déng
tin cdy (vi du: bao cdo cua chi nhanh & nudc
ngoai ciia ngan hang vé viéc khoan tién trong
tai khoan 1a khoan tién c6 dugce do thuc hién
t6i pham ngudn ¢ nudc ngodi - béo cao nay
duoc dya trén ngudn thong tin tin cay va hop
phap & noi xdy ra toi pham nguon). Nhu vay,
trong truong hop nay, nhan vién ngan hang
du co s¢ dé biét rang so tién trong tai khoan
nay 1a do pham t6i ma c6. Tuy nhién, néu cin
ctr vao khoan 4 Piéu 2 Nghi quyét s6 03 thi
néu nhu nhan vién ngan hang van cho thyc
hién giao dich chuyén sé tién nay di thi c6
kha nang khong bi truy ctru trach nhiém hinh
su, vi khong thudc truong hop “biét hodc ¢o
co s& dé biét 1a do ngudi khac pham toi ma
c0”. Trong khi do, cach giai thich ctua phap
luat hinh sy Anh la theo phuong phap triru
tugng. Phuong phap triru tugng cd nhuogc

*Pidu 104 Luat toi pham nghiém trong c¢6 t6 chirc va canh sat nam 2005.
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diém 1a khong rd rang va can sy giai thich cua
tda 4n theo timg hoan canh cy thé. Tuy nhién,
phuong phéap nay lai c6 kha nang thich ung
v6i sy thay doi khong ngimg cua cude song
khach quan.

2.3. Co ché bdo cdo va chip thugn giao
dich

Khi thuc hién cac giao dich ma nguoi tham
gia giao dich c6 nghi ngd day la tai san do
pham tdi ma cd, thi ngudi tham gia giao dich
phai ¢6 tmg xir nhu thé nao va co quan nha
nude c6 tham quyén phai Gmg xir nhu thé nao?
Phép luat ciia Anh thiét 1ap co ché bao cdo va
chép thuan. Theo co ché nay, dé tranh bj truy
ctru trach nhiém hinh sy vé toi ria tién, nguoi
thyc hién hodc tham gia mot trong cadc hanh
vi hodc giao dich thudc ngoai dién cta hanh
vi rira tién phai bao cdo vé giao dich véi co
quan c6 tham quyén (Co quan diéu tra t6i pham
qudc gia - NCA) hoic co quan c6 tham quyén
khac theo quy dinh cta phap luat. Dong thoi,
duong su cling dé nghi co quan c6 thim quyén
chép thuin giao dich. Diéu 335(5) cia POCA
2002 quy dinh trong thoi han 07 ngay lam viéc
NCA phai tra 16i dé nghi cua duong su. Néu
co quan c6 thim quyén khong chap thuan giao
dich thi trong thoi han 31 ngay lam vi¢e, giao
dich khong duoc thuc hién. Déng thoi, co quan
c6 tham quyén c6 thém 40 ngay lam viéc dé
xéac dinh c6 chap thuan giao dich hay khong.
Nhiing thoi han nay gitip cho co quan c6 tham
quyén tién hanh diéu tra cac vin dé ma duong
su bdo cdo va dé nghi. Néu xét théy can tién
hanh diéu tra hinh su, co quan c6 thim quyén
s& phai giri kién nghi dén toa an dé toa an ra
mot 1énh cam giao dich cac tai san cia bi can.

KINH NGHIEM QUOC TE

Nhu vy, co ché nay gitp cho chu thé tham gia
giao dich tranh khoi thé kho khan. Bai 18, trong
trudng hop mot ngudi c6 nghi ngd c6 du hiéu
rira tién nhung khong chic chan. Néu ho tiép
tuc tham gia va thuc hién giao dich thi hg co
thé pham tdi rua tién. Vi vay, vi¢c bdo cao voi
co quan nha nudc c¢6 thim quyén s& giup ngin
ngira duoc hanh vi rira tién (néu c6) ciing nhu
gitip giao dich dugc tiép tuc xac lap va thuc
hién (néu khong c6 dau hiéu rira tién).

Duéi goc do nghia vu bao cdo, khai niém
“nghi ngo” dugc giai thich rong hon so vdi
khai niém “nghi ngd™ trong cau thanh toi rira
tién. Trong vu R v Da Silva, Toa an phiic tham
d3 giai thich “nghi ngd” nhu sau: “Yéu t6 cin
ban cua tr “nghi ngod” (dong tir) va cac tur lién
quan, trong nglr canh nay, la Bi don phai nghi
rang c6 kha ning, & mirc cao twdng tugng, rang
tinh tiét lién quan ton tai. Chi cam giac khong
16 rang vé su lo lang 1a khong du. Tuy nhién,
luat khong bude su nghi ngo phai cé can cur “rd
rang” hay “chic chan” hodc dya vao mot tinh
tiét cu thé hodc dua trén “co s& hop 1710,

Trong vu K Ltd v National Westminster
Bank plc!, ngan hang da tir chéi khong thuc
hién 1énh chuyén tién cua khach hang vi co
nghi ngd vé dau hiéu chuyén tién. Vé van dé
nay, Toa an da nhan dinh nhu sau:

“(1) Nghi ngo 1a van dé chii quan. Khong
¢6 bat ky mot quy dinh nao cta phéap luat bat
budc phai ¢6 co sé hop 1y cho sy nghi ngo.
Nhan vién ngan hang lién quan c6 thé nghi ngd
hodc khong. Néu ngudi nay nghi ngo thi ngudi
nay phai (truc tiép hodc thong qua mot ngudi
c¢6 tham quyén ciia ngan hang) bao co voi co

quan c6 tham quyén”'2.

10Da Silva, R. v [2006] EWCA Crim 1654 (11 July 2006), para. 16.
' Squirrell Ltd v National Westminster Bank Plc [2005] EWHC 664 (Ch) (22 April 2005).
12K Ltd v National Westminster Bank Plc & Ors [2006] EWCA Civ 1039 (19 July 2006), para. 21.
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Trong vu Squirrell v National Westminster
Bank plc, mot khach hang dé nghi huy phong
téa tai khoan tai ngan hang (tai khoan nay
bi phong téa do ngan hang nghi ngo ra"mg tai
khoan c6 chtra ngudn thu do pham t6i ma c6).
Toa an da bac yéu cau cuia khach hang ctiia ngan
hang vi khi ngan hang nghi ngd rang tai khoan
¢6 chtra ngudn thu do pham t6i ma c6 thi ngan
hang phai bao céo véi co quan co tham quyén,
khong thuc hién giao dich trén tai san hodc
thong bao cho nguoi thir ba [am anh huong dén
hoat dong diéu tra ciia co quan c6 tham quyén.
Vi vay, hanh vi cua ngan hang phong tda tai
khoan ctia khach hang 1a phu hop véi quy dinh
cua phap luat.

Céc quy dinh trén gitp cho viéc kiém soat
hanh vi rira tién twong ddi hiéu qua & Anh. Boi
vi, dé tranh bi truy ctru trach nhiém hinh sy,
nhan vién ngan hang hoac nhan vién cua cac
doanh nghi¢p hoat dong trong linh vuc chiu su
kiém soat d6i véi hanh vi rira tién phai bao co
v6i can bd co tham quyén ciia ngan hang hodc
doanh nghiép d6 hoic bao cio voi Co quan dicu
tra toi pham qudc gia khi c6 nghi ngd c6 dau
hiéu rtra tién'*. Theo Piéu 338(2A) ciia POCA
2002, viéc bio cdo c6 thé duge thuc hién khi
dang thyc hién hanh vi bi cAm mién 1a nguoico
lién quan d3 bat dau thuc hién hanh vi tai thoi
diém ma ngudi nay khong biét hodc nghi ngd
rang day 1a hanh vi bi cdm. Trong truong hop
nay, viéc bao cao phai dugc thuc hién boi chinh
nguoi co lién quan nay va phai thuc hi¢n sdém
nhat c6 thé ngay sau khi phat hién ra hodc nghi
ngd day 1a hanh vi bi cdm.

Theo phap luat cua Anh, viéc bdo cdo va
nhan duoc sy phé chuén chi giup cho ngudi co
lién quan tranh bi truy ctru trach nhiém hinh

su dbi voi toi rira tién. Tuy nhién, co ché nay
khong bao vé doanh nghiép khoi cic yéu cau
dan su; vi vay, néu sau khi c6 dugc su phé
chuan, doanh nghiép chuyén tai san bi nghi
ngo la tai san do pham tdi ma cé thi doanh
nghiép c6 thé phai chiu trach nhiém bdi thuong
thi¢t hai cho chu s¢ hitu hop phap cua tai san.
Phap luat Viét Nam chua co co ché bao
c4o va chdp thuan. Hién nay, Ludt Phong,
chéng rira tién nam 2012 ¢6 quy dinh vé co
ché bao cio giao dich dang ngd. Nhung theo
tinh than cua khoan 3 va 4 Diéu 4 va Diéu 22
Luat Phong, chdng rira tién nam 2012 thi chi co
céc to chire tai chinh, cc cé nhan, to chic kinh
doanh trong cac linh vuc: kinh doanh tro choi
c6 thudng, casino; kinh doanh dich vu quan ly
bat dong san, moi gioi bat dong san; san giao
dich bat dong san; kinh doanh kim loai quy va
d4 quy; cung Gmg dich vu cong ching, ké toan;
dich vu phap 1y ctia luat su, to chirc hanh nghé
luat su; dich vu ty thac dau tu; dich vu thanh
1ap, quan ly, diéu hanh doanh nghiép; dich
vu cung cép giam ddc, thu ky giam dbc cua
doanh nghiép cho bén thir ba. Nhu vy, ddi véi
céc ca nhan, t6 chuc khac thi khéng thyc hién
bao cao theo Luat Phong, chéng rira tién ndm
2012. Vay, néu khi c¢6 co s6 hop 1y dé nghi ngd
ré“xng giao dich dugc thyc hién dé rua tién thi
¢4 nhan, t6 chirc khong thudc truong hop duge
quy dinh trong Luat Phong, chong rira tién nim
2012 s€ phai bao cao theo thu tuc nao? Phai
chang cac chu thé nay s€ thuc hién theo thu tuc
tin bao, to giac toi pham? Véi quy trinh, thu tuc
tin bao, to giac t0i pham kha phuc tap va mét
nhiéu thoi gian, sau khi quy trinh giai quyét tin
béo, tb giac toi pham duoc giai quyét va co két
ludn 1a khong ¢ dau hiéu pham toi rira tién thi

13 Arun Srivastava, Mark Simpson, Nina Moffatt (ed, 2019), International Guide to Money Laundering Law

and Practice, Bloomsbury Professional, pp. 76-77.
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¢6 kha ning giao dich s& khong thé dugc thuc
hién duoc nita va lgi ich cia cac bén khong bao
dam. Vi vay, co ché bao céo va phé chuan theo
phap luat hinh sy Anh t6 ra hiéu qua trong kiém
soat hanh vi rira tién ciing nhu bao dam cho
giao dich c6 thé dugc thuc hién binh thuong
néu co quan c6 thim quyén két luan 1a khong
c¢6 dau hiéu rira tién va phé chuan giao dich.

2.4. Co ché pham tpi hai lin

POCA 2002 (di duoc sira d6i theo Luat Toi
pham nghiém trong c6 to chirc va canh sat nim
2005) di thiét 1ap mot co ché pham t6i hai lan
(double criminality defence) dé giai quyét tinh
hudng hanh vi co sé hop phap & 1anh thd bén
ngoai Anh québc nhung lai trai phap luat hinh su
0 Anh Quéc. Nhu vay, bi can/bi cdo co thé can
clr vao co ché nay dé bién ho cho minh. Theo
d6, bi can/bi cao co thé lap ludn rang: (i) nguoi
nay biét hodc c6 co so hop 1y dé tin ring hanh
vi pham t9i dugc thyc hién ¢ bén ngoai Anh
qudc; va (ii) hanh vi nay khong trai phap luat
hinh sy ciia nudc noi ma hanh vi phat sinh. Tuy
nhién, POCA 2002 ciing quy dinh rang co ché
pham t6i hai 1an chi duoc ap dung ddi voi toi
pham c6 murc phat tu td1 da 1a 01 nam, cac toi
pham duoc quy dinh tai Diéu 23 hodc 25 cua
Luat Dich vu va thi truong tai chinh nam 2000,
to1 pham theo Ludt Tro choi nam 1968 va cac
toi pham dugc quy dinh trong Luét X6 s6 va
giai tri nam 1976; ddi véi toi pham nghiém
trong hon thi co ché nay khéng ap dung (vi du
cac toi tham nhiing hodc tron thué). Nhu vay,
co ché pham t6i hai lan chi dugc ap dung dbi
v6i toi pham ngudn 14 toi pham it nghiém trong
(theo phap luat cua Anh).

Day 1a mot co ché hiéu qua bao vé cic to
chire tai chinh va nhan vién cua cic t6 chuc
nay trudc nguy co bi truy ctru trach nhiém hinh
su khi lién quan dén cac giao dich vé tai san co
ngudn gde tir mot hanh vi dugce coi 1a pham toi

KINH NGHIEM QUOC TE

0 Anh nhung khong phai la hanh vi pham t6i
& quoc gia hodc vung lanh tho khac. Nhu vay,
nhén vién t6 chirc tai chinh hodc nhan vién cua
cac doanh nghiép hoat dong trong linh vuc chiu
su kiém soat dbi véi hanh vi rira tién khong
pham tgi rira tién néu ngudi nay chimg minh
duoc réng hanh vi co s¢ dugc thuc hién ngoai
nude Anh va khong phai 1a tdi pham theo luat
ctia ving lanh thé ma hanh vi pht sinh.

O nudc ta, khoan 1 Diéu 3 Nghi quyét s6 03
¢6 quy dinh: “Ciing dugc coi 14 tdi pham ngudn
d6i v6i hanh vi pham t6i thuc hién ngoai ldnh
thd nude Cong hoa xa hoi chu nghia Viét Nam,
do céng dan nudc ngoai, phap nhan thuong
mai nudc ngoai thye hién ma theo quy dinh cua
B0 lut Hinh sy Viét Nam, phap luat caa quc
gia, ving lanh thd so tai quy dinh 1a toi pham”.

Quy dinh nay ciing di ghi nhan co ché
pham toi hai 1an. Co ché nay gép phan quan
trong trong viéc giai quyét cic vu 4n ria tién
xuyén bién gidi ma tdi pham ngudn dugc thyuc
hién ¢ nudc ngoai. Tuy nhién, vdi cadch hanh
van tai khoan 1 Didu 3 Nghi quyét s6 03 thi s&
dan dén nhitng cach hiéu nhu sau:

Cdch hiéu thir nhdt: Hanh vi xay ra & nudc
ngoai chi dugc coi 1a t6i pham ngudn khi ca
B6 luat Hinh sy ctia Viét Nam va phap luat cua
ving lanh thd noi hanh vi xay ra déu quy dinh
hanh vi ndy 1a t6i pham. Cach hiéu nhu nay
s& tao co hoi cho ddi tuong pham toi lan tranh
phap luat. Néu nhu mot hanh vi & nudc A dugce
coi la toi pham nhung ¢ Viét Nam khong duoc
coi la tdi pham thi cac bang, nhom tdi pham
ctia nude A s& tim cach chuyén tai san c¢6 ngudn
gdc tir hanh vi pham t4i nay sang Viét Nam.
Nhu vay, theo phap luat Viét Nam, tai san nay
khong phai la tai san do pham t0i ma co.

Cdch hiéu thir hai: Hanh vi xay ra & nudc
ngoai dugc coi la toi pham nguén néu Bo luat
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Hinh sy cta Viét Nam hoac phap luat ciia vung
lanh thd noi hanh vi xay ra quy dinh hanh vi
nay 1a toi pham. Cach hiéu nay gop phan ngan
ngira hién tuong lan tranh phap luat. Gia sir
mdt hanh vi néu duge thuc hién & Viét Nam thi
duoc coi la tdi pham nhung thyc hién ¢ nudc A
thi khong duogc coi 1a tdi pham. Néu nhu khong
ap dung theo cach hiéu tht hai, cac ddi tugng
s& sang nudc A dé thyc hién hanh vi pham toi
(6 nude A hanh vi nay khong pham tdi) sau do
chuyén tai san do thyc hién hanh vi nay vé Viét
Nam. Cach hiéu thi hai s& phu hop véi hoan
canh ciia Viét Nam 1a nén kinh té dang phat
trién - thé ché kinh té va phap luat vin dang
tiép tuc duoc hoan thién. Cach hiéu tht hai
ciing sé& thé hién su cuong quyét ctia Viét Nam
trong phong, chdng toi pham xuyén bién gi6i
cling nhu phong, chdng rira tién.

3. Kién nghi hoan thién phap luit Viét Nam
vé tdi rira tién

Thir nhat, tiép tuc hoan thién khai niém tai
san do pham ti ma c6 cho phu hgp véi su phat
trién sinh dong cua doi séng kinh té - xa hoi,
dic biét trong thoi dai kinh té s5. Do d6, tac gia
kién nghi b6 sung thém khai niém “khoan loi
vé tai san do pham t6i ma c6” vao trong Nghi
quyét s6 03. Pong thoi, “khoan lgi vé tai san”
can duoc giai thich 13 bat ky khoan lgi nao co
thé dinh gia dugc bang tién hodc quy dbi thanh
tién hodc tai san khac.

Thit hai, khai niém “biét hodc c6 co s¢ dé
biét 1a do nguoi khac pham t6i ma c6” can
dugc xay dung bang cach két hop giira phuong
phap liét ké va phuong phap triru tuong. Theo
d6, “biét hodc co co so dé biét 1a do nguoi khac
pham tdi ma ¢6” 1a truong hop cd co sé hop ly
dé biét hodc nghi ngo rang tién, tai san, khoan
loi vé tai san do pham to6i ma co; sau do dua
ra vi du dé minh hoa cho khai niém trén béng
cach liét ké cac truong hop phd bién nhu theo

b4
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quy dinh tir diém (a) dén diém (d) khoan 4
Diéu 2 Nghi quyét s6 03.

Thit ba, can thiét 1ap co ché bao cao va phé
chuan dé vira ngin ngira hiéu qua toi ria tién
cling nhu vira bao dam cac giao dich duoc dién
ra thudn loi trong doi séng xa hoi. Theo do, khi
“biét hodc co co s dé biét 1a do ngudi khac
pham to61 ma ¢6”, chu thé phai bdo cdo va xin
phé chuan ctia co quan nha nude ¢6 thim quyén
(ngan hang nha nudc chi nhanh cip tinh). Dé
bao dam giao dich hop phap dugc thuc hién
thuan 101, nhanh chong ma khong bi tri tré thi
co quan nha c6 tham quyén phai phé chuin
giao dich trong thoi han 05 ngay lam viée ké tir
ngay nhan duoc hd so bao cdo. Trong trudng
hop can thém thoi gian dé diéu tra, co quan
nha nude c6 thim quyén dugc gia han thoi gian
diéu tra khong qua 30 ngay 1am viéc. Viéc gia
han nay phai dugc quyét dinh bang van ban
va phai dugc giai thich 1& can ¢, 1y do. Néu
sau 30 ngay lam viéc ma co quan nha nudc co
tham quyén khong c6 y kién chinh thirc bang
van ban thi cac bén lién quan dugc mac nhién
suy doan 1 giao dich duoc phé chudn. Néu co
quan nha nudc ¢6 tham quyén xét rang co ddu
hiéu rtra tién thi s& ra quyét dinh khong phé
chuén giao dich va tién hanh cach thi tuc phap
ly @& xur 1y hanh vi rira tién theo quy dinh cua
phép luat.

Thit tu, can stra ddi, bd sung khoan 1 Piéu 3
Nghi quyét s6 03/2019/NQ-HDTP theo hudng
diu «,” s& duoc thay béng tr “hoac”.

“Ciing duoc coi 1a toi pham ngudn ddi véi
hanh vi pham t6i thuc hién ngoai lanh thd nudc
Cong hoa xa hodi chu nghia Viét Nam, do cong
dan nudc ngoai heac phap nhan thuong mai
nudc ngoai thuc hién ma theo quy dinh cua
B6 luat Hinh sy Viét Nam hoac phap luét cua
qudc gia hodc ving lanh thé sé tai quy dinh 1a
toi pham” m
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